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North  Carolina  School  Bus 
Transportation  Law 

Part  I:  Statutes  and  Regulations 

by  Janine  Murphy 


JL  he  transportation  of  school  children  to  and  from  school 
and  school  activities  is  an  important  support  service  of  the 
North  Carolina  public  school  system.  In  1955,  as  part  of 
a  revision  of  North  Carolina  school  law  (a  revision  in  part 
prompted  by  controversy  over  school  desegregation),  the 
state  transferred  ownership,  operation,  and  control  of  school 
buses  to  the  local  administrative  units."  Thus  local  boards 
of  education  were  authorized  by  statute  to  acquire,  own, 
lease,  contract,  and  operate  school  buses  to  provide  a  public 
school  transportation  system  in  their  district. ^  But  the  State 
Board  of  Education  continued  to  regulate  certain  aspects 
of  the  transportation  system— including  safety  equipment, 
construction  of  buses,  maximum  load  limits,  and  qualifica- 
tions of  drivers.  This  basic  division  of  authority  remains, 
and  the  state  provides  most  of  the  funding  for  the  locally 
operated  systems. 

Because  the  operation  of  public  school  transportation 
is  largely  governed  by  North  Carolina  statutes  and  regula- 
tions, this  article  will  focus  primarily  on  those  provisions. 
Part  II  of  this  article,  which  discusses  the  application  of 
tort  law^  to  a  school  transportation  system,  will  be  published 
in  the  Spring  1987  issue  of  the  School  Law  Bulletin. 


The  author,  a  research  associate  at  the  Institute  of  Government,  received  her 
J.D.  from  The  University  of  North  Carolina  at  Chapel  Hill  in  1985. 

1.  J.  Hennessee.  "Public  Schools."  Popular  Government  21.  no.  9  (1955),  25. 

2.  N.C.  Gen.  Stat.  §  115C-2.19  (1983). 

3.  A  tort  is  a  private  or  civil  wrong,  other  than  breach  of  contract,  for  which 
the  court  will  provide  a  remedy  in  the  form  of  damages.  Torts  will  be  defined 
in  greater  length  in  Part  II  of  this  article,  scheduled  to  appear  in  the  Spring  1987 
issue  of  the  School  Law  Bulletin. 


The  State  Board  of  Education 

The  State  Board  of  Education  (SBE)  is  responsible  for 
certain  mostly  statewide  administrative  functions  such  as 
promulgating  regulations  for  the  operation  of  school 
transportation  systems."  But  the  SBE  is  not  obliged  to  sup- 
ply transportation  to  any  pupil  or  employee  enrolled  or 
employed  in  any  school.'  Neither  the  state  nor  the  SBE 
may  be  held  liable  for  either  the  failure  or  the  refusal  of 
any  local  school  board  to  provide  transportation  to  any  pupil 
or  the  negligence  of  a  local  board  or  its  employees  in  pro- 
viding bus  transportation  services. 

The  primary  goal  of  the  statutes  and  regulations  regard- 
ing the  operation  of  school  bus  transportation  systems  is 
a  safe,  efficient,  and  economical  service  to  public  school 
children. 

Funding  and 
Ownership  of  Buses 

General  Rules.  Local  school  districts  may  own  two 
types  of  buses— regular  school  buses  and  activity  buses. 
In  general,  regular  school  buses  may  be  used  only  to 
transport  pupils  to  curriculum-related  programs;  activity 
buses  are  used  to  transport  students  to  and  from  athletic 
events  and  other  extracurricular  activities.  Regular  school 
buses  and  activity  buses  are  subject  to  different  statutes 
and  regulations  concerning  funding  and  permissible  use. 


4.  N.C.  Gen.  Stat.  §  115C-240(a). 

5.  Id.  §  115C-240(b). 
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Most  school  buses  purchased  by  local  boards  of  educa- 
tion are  funded  by  the  State  Board  of  Education,  which 
allocates  to  local  school  boards  a  portion  of  the  funds  ap- 
propriated by  the  General  Assembly  for  public  education.* 
A  percentage  of  this  allocation  is  to  be  used  for  transpor- 
tation; those  moneys  may  be  used  only  to  replace,  main- 
tain, insure,  and  operate  public  school  buses  and  service 
vehicles.  All  vehicles  owned  by  the  local  school  board  that 
are  used  to  carry  pupils  to  and  from  school  or  are  used 
by  school  personnel  in  performing  their  work  are  exempt 
from  taxation.^  The  local  school  board  may  purchase  ad- 
ditional or  replacement  school  buses  and  service  vehicles 
with  either  state  or  local  funds,  if  funds  are  available.'  The 
local  school  board  has  title  to  all  of  its  buses  regardless 
of  whether  state  or  local  funds  are  used  to  purchase  them. 

School  boards  may  also  purchase  activity  buses  with 
moneys  derived  from  the  Local  Capital  Outlay  Tax  Fund.' 
State  funds  may  not  be  used  to  purchase,  operate,  or  repair 
an  activity  bus.'° 

Even  though  state  and  local  school  districts  are  au- 
thorized to  fund  transportation  services,  G.S.  115C-246(e) 
specifically  provides  that  neither  the  state  nor  any  local 
school  board  has  a  duty  to  supply  funds  for  student 
transportation."  But  if  a  school  district  decides  to  provide 
transportation,  it  must  do  so  equally  to  all  children  of 
similar  circumstances. '^  The  statute  also  provides  that 
neither  the  state  nor  the  local  board  has  a  duty  to  supply 
funds  for  transporting  pupils  who  live  within  the  corporate 
limits  of  a  city  even  though  transportation  may  be  furnished 
for  pupils  who  attend  the  same  school  but  live  outside  the 
city  limits. 

Because  the  law  requires  that  a  free  appropriate  educa- 
tion be  provided  to  handicapped  children,  the  SBE  and  the 
local  boards  of  education  are  specifically  authorized  to 


6.  Id.  §  115C-240(e).  Allocations  are  based  on  yearly  budgets  that  local 
school  boards  are  required  to  submit  to  the  State  Board  of  Education. 

7.  Id.  §  II5C-520.  City  and  county  boards  of  education  are  also  exempt 
from  the  state  gasoline  tax  (G.S.  105-449  (Cum.  Supp.  1983)]  and  from  having 
to  pay  a  fee  to  apply  for  certificate  of  title  for  vehicles  owned  by  the  local  beard 
of  education  (G.S.  20-84). 

8.  Id.  §  ll5C-249(a). 

9.  Id.  §  ll5C-47(24). 

10.  Id. 

11.  Subsection  (e)  of  former  G.S.  115-186.  which  was  similar  to  G.S. 
ll.5C-246(e),  has  been  held  constitutional.  Sparrow  v  Gill,  304  F  Supp.  86 
(M.D.N.C.  1969).  Whether  a  school  board  operates  a  transportation  system  is 
a  matter  in  its  sole  discretion.  Styers  v.  Phillips,  277  N.C.  460,  178  S.E.2d  583 
(1971). 

12.  Pratt  V.  Robinson,  39  N.Y.2d  554,  384  N.Y.S.2d  749,  349  N.E.2d  849 
(1976);  Goldberg  v.  Mclntyre,  95  Misc.2d  312,  406  N.Y.S.id  949  (1977); 
Shrewsbury  v.  Board  of  Educ,  265  SB. 2d  767  (W.Va.  1980). 


spend  public  funds  to  transport  handicapped  children  who 
are  unable,  because  of  their  handicap,  to  ride  the  regular 
school  buses  and  are  in  special  programs.'^  This  authoriza- 
tion includes  expenditures  for  transporting  to  their  assigned 
school  children  placed  by  the  local  board  in  a  private 
school,  an  out-of-state  school,  or  a  school  in  another  school 
district.  Funds  appropriated  to  transport  children  with 
special  needs  may  be  used  to  pay  transportation  safety 
assistants  for  buses  to  which  children  with  special  needs 
are  assigned. 

Alternatives  to  a 
Board-Operated  Bus  System 

Contracts  for  Transportation.  G.S.  115C-253  pro- 
vides that  rather  than  operate  a  school  transportation 
system,  a  local  school  board  may  contract  with  a  person, 
firm,  or  corporation  to  transport  pupils  for  the  same  pur- 
poses that  the  board  itself  may  transport  pupils.  The 
vehicles  used  to  transport  pupils  under  contract  and  their 
drivers  must  conform  to  all  the  rules  and  regulations  pro- 
mulgated by  the  SBE  concerning  bus  construction,  equip- 
ment, and  driver  qualifications.  If  a  local  board  enters  such 
a  contract,  in  order  to  carry  it  out  the  board  may  use  funds  ( 
that  it  is  authorized  to  use  for  the  operation  of  board-owned 
school  buses. 

When  Transporting  a  Child  Is  Impractical.  If  the 
local  board  of  education  operates  a  school  bus  transporta- 
tion system  but  some  children  cannot  be  transported  be- 
cause of  poor  roads  or  other  practical  reasons,  the  board 
may  take  the  following  actions.'*  (1)  The  board  may  assign 
the  pupil  to  a  different  school  within  the  local  administrative 
unit  unless  the  child's  parent  or  guardian  notifies  the  prin- 
cipal of  the  child's  current  school  that  the  child  wishes  to 
remain  in  the  current  school  without  the  benefit  of  transpor- 
tation. (2)  If  a  child  has  to  live  away  from  home  in  order 
to  attend  school  because  transportation  cannot  be  furnished, 
the  local  board  may  in  its  discretion  pay  not  more  than 
$50  per  month  to  the  child's  parent  or  guardian  for  each 
school  month  that  he  lives  away  from  home  in  order  to 
attend  school. 


Use  of  Buses 

In  General.  Regular  school  buses  may  be  used  only 
by  designated  persons  and  only  for  specific  purposes.  Pupils 


13.  N.C.  Gen.  Stat.  §  n5C-250(a). 

14.  Id.  §  II5C-252. 
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enrolled  in  a  particular  school  and  employees  assigned  to 
that  school  may  ride  a  bus  assigned  to  the  school  only  if 
they  are  assigned  by  the  principal  to  that  specific  bus." 
But  a  local  school  board  is  not  required  to  transport  school 
employees,'*  and  school  employees  may  not  be  assigned 
or  permitted  to  ride  on  a  school  bus  if  that  practice  would 
result  in  overcrowding,  prevent  the  assignment  of  a  pupil 
to  ride  the  bus,  or  otherwise  diminish  the  comfort  or  safety 
of  the  students  or  the  safe  operation  of  the  bus.'^ 

Routine  Use.  The  following  are  permissible  uses  of 
school  buses  under  G.S.  115C-242.  (1)  School  buses  may 
transport  pupils  and  employees  to  and  from  school  for  the 
regular  school  day,  but  only  to  and  from  the  stops 
designated  by  the  principal.  (2)  Headstart  children  may  be 
transported  to  their  programs  at  a  school  if  contractual  ar- 
rangements made  for  this  transportation  cause  the  state  no 
extra  expense.  (3)  A  child  with  special  needs  may  be 
transported  to  and  from  the  nearest  private  school  that  has 
a  special  education  program  if  the  local  school  board  has 
placed  the  child  in  the  private  program  pursuant  to  its  du- 
ty to  provide  him  a  free,  appropriate  public  education. 

Special  School  Uses.  Regular  school  buses  may  also 
be  used  in  the  following  school-related  situations.  (1)  The 
I  principal,  in  his  discretion,  may  permit  a  pupil  or  school 
employee  who  is  ill  or  injured  and  requires  immediate 
medical  attention  to  be  transported  by  school  bus  to  a  doctor 
or  hospital.'*  The  principal  also  may  allow  someone  to 
accompany  the  ill  or  injured  person.  (2)  School  buses  may 
be  used  to  transport  students  and  school  employees  to  and 
from  school  one  day  before  the  regular  school  term  opens 
for  purposes  of  registration,  organization  of  classes, 
distribution  of  books,  and  similar  activities."  (3)  In  ac- 
cordance with  SBE  regulations,  local  boards  may  permit 
regular  school  buses  to  transport  pupils  and  instructional 
personnel  when  the  transportation  serves  the  school's  in- 
structional programs.^"  Also,  children  with  special  needs 
may  be  bused  to  off-campus  vocational  or  occupational  pro- 
grams during  the  regular  school  day.  The  statute  does  not 
specifically  authorize  schools  to  provide  transportation  to 
vocational  or  occupational  programs  after  school. 

The  authority  to  use  regular  school  buses  for  instruc- 
tional programs  is  limited  in  two  ways.  First,  school  bases 
owned  by  the  local  board  may  not  be  taken  out  of  state 


on  instructional  trips.  Second,  while  local  funds  may  be 
used  to  transport  students  on  instructional  trips  if  state  funds 
are  inadequate,  the  local  board  must  first  determine  that 
adequate  funds  are  available  to  transport  children  to  and 
from  school  for  the  entire  school  year  before  it  authorizes 
the  use  of  school  buses  to  serve  the  district's  other  instruc- 
tional programs. 

Nonschool  Use.  Regular  school  buses  may  be  used 
in  three  situations  not  related  to  schools.  (1)  They  may  be 
used  in  any  "state  of  disaster"  or  "local  state  of  emergen- 
cy" declared  under  General  Statutes  Chapter  166A.2'  With 
the  board's  permission,  school  buses  also  may  be  used  to 
test  emergency  management  plans  subject  to  local  board 
regulations.  But  neither  the  SBE  nor  the  local  board  is  liable 
for  operating  costs  or  for  the  claims  that  may  arise  out  of 
such  use  if  an  accident  occurs.^^  (2)  Local  boards  of  educa- 
tion may  enter  agreements  with  the  governing  body  of  any 
county,  city,  or  town  and  with  any  state  agency  or  agency 
established  or  identified  pursuant  to  the  Older  Americans 
Act  of  1965  (Pub.  L.  No.  89-73)  for  school  buses  to  be 
used  to  transport  the  elderly.^^  (3)  At  the  Governor's  re- 
quest, a  local  board  of  education  is  to  provide  school  buses 
for  transporting  the  North  Carolina  State  Guard  or  the  Na- 
tional Guard  to  and  from  places  of  encampment  or  in 
emergencies.  All  expenses  and  liability  incurred  in  such 
cases  will  be  paid  by  the  state  from  appropriations  available 
for  use  of  the  State  Guard  or  the  National  Guard. ^^ 

Activity  Buses.  Activity  buses  are  to  be  used  to 
transport  pupils  to  and  from  athletic  events  and  for  other 
local  school  activities. 2'  Statutory  provisions  for  liability 
insurance  and  immunity  from  lawsuit  that  pertain  to  the 
other  activities  of  the  local  school  board  also  apply  to  the 
operation  of  activity  buses. ^^  Activity  buses  may  also  be 
used  to  transport  senior  citizens  if  the  appropriate  staUitory 
requirements  are  met.^^ 

Maintenance  of  Buses 

Statutory  Requirements.  Regular  school  buses  must 
be  constructed  and  maintained  as  prescribed  by  SBE  regula- 


15.  Id.  §  115C-242(I). 

16.  Id.  §  II5C-242(4). 

17.  Id.  §  ll5C-244(f). 

18.  Id.  §  115C-242(2). 

19.  Id.  §  115C-242(3), 

20.  Id.  §  115C-242(5). 


21.  Id.  §  115C-242(6). 

22.  Id. 

23.  Id.  §  115C-243(a).  G.S.  115C-243(b)  through  -243(f)  lists  various  statutory 
requirements  that  must  be  met  before  school  buses  may  be  used  to  transport 
elderly  citizens. 

24.  Id.  §  115C-254. 

25.  Id.  §  115C-247. 

26.  Id. 

27.  Id. 
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tions.  These  regulations,  among  other  things,  establish  the 
mandatory  color  and  equipment  of  school  buses.  Required 
equipment  includes  adequate  heating  facilities,  turn-signal 
devices,  alternating  flashing  stoplights  on  the  front  and  rear 
of  the  bus,  other  warning  devices,  fire  safety  equipment, 
and  first-aid  supplies.  ^^ 

The  SBE  regulations  also  set  the  qualifications  of  per- 
sons hired  by  the  local  boards  as  chief  mechanics  or  super- 
visors of  transportation.  Only  persons  who  meet  these  re- 
quirements may  be  hired  for  such  a  position.^' 

The  county  board  of  education  must  provide  adequate 
buildings  and  equipment  for  the  storage  and  maintenance 
of  all  school  buses  owned  and  operated  by  any  local  school 
administrative  unit  in  the  county.  3°  The  local  superinten- 
dent is  to  insure  that  each  bus  is  inspected  for  mechanical 
and  safety  defects  every  thirty  days  and  is  to  send  each  prin- 
cipal a  copy  of  the  inspection  report  for  all  buses  assigned 
to  her  school. 3'  The  school  bus  driver  must  promptly  report 
to  the  principal  all  mechanical  and  safety  defects  that  come 
to  his  attention.  The  principal  then  must  report  the  defect 
to  the  superintendent,  who  is  responsible  for  having  the 
defect  corrected. 32  If  the  defect  is  such  that  the  bus  can- 
not be  operated  with  reasonable  safety,  the  principal  or 
the  superintendent  must  remove  the  bus  from  service  un- 
til the  defect  is  corrected. ^^  The  superintendent  is  to  have 
all  activity  buses  inspected  for  mechanical  and  safety 
defects  in  the  same  manner  as  regular  public  school  buses.  ^^ 
One  copy  of  the  inspection  report  is  to  be  sent  to  the  prin- 
cipal of  the  school  that  uses  the  activity  bus  and  another 
copy  to  the  superintendent.  The  driver  of  an  activity  bus 
must  report  promptly  to  the  principal  all  mechanical  and 
safety  defects  brought  to  his  attention.  The  principal  must 
discontinue  use  of  any  activity  bus  that  cannot  be  operated 
with  reasonable  safety. 

State  Regulations.  In  addition  to  the  foregoing  stat- 
utory requirements,  the  following  regulations  in  the  North 
Carolina  Administrative  Code  pertain  to  bus  maintenance. 
The  transportation  supervisor  or  chief  mechanic  must 
organize  and  carry  out  a  systematic  plan  of  daily  and  an- 
nual maintenance  and  preventive  maintenance  for  all  school 


buses. 3'  School  buses  must  also  be  inspected  each  year 
in  accordance  with  Division  of  Motor  Vehicles  (DMV) 
regulations.  3* 

Finally,  the  Department  of  Public  Instruction  is  to 
evaluate  every  school  transportation  system  in  the  state  each 
year.  The  evaluation  must  include  an  examination  of  all 
supervisory  and  safety  practices. 3'' 

Bus  Routes 

Statutory  Requirements.  The  school  superintendent 
allocates  and  assigns  regular  school  buses  to  specific 
schools  within  the  school  district. ^^  Before  each  school  year 
begins,  each  principal  prepares  a  plan  with  a  definite  route 
for  each  bus  assigned  to  her  school,  including  stops  for 
receiving  and  discharging  pupils.  This  plan  is  submitted 
to  the  school  superintendent."  Each  route  should  be  laid 
out  to  assure  the  most  efficient  use  of  the  bus  and  the  safety 
and  convenience  of  the  riders.  After  making  any  necessary 
changes,  the  superintendent  approves  the  route  and  files 
a  copy  of  the  route  in  the  local  school  board's  office.*"  Once 
a  route  is  approved,  the  bus  must  operate  on  the  route  as 
designated  unless  the  principal  receives  the  superintendent's 
approval  to  change  it.'" 

Public  school  bus  routes  should  follow  state-maintained 
highways  unless  road  conditions  or  other  factors  make  this 
inadvisable. ''^  Unless  the  bus  stop  is  at  a  point  where 
pedestrian  and  vehicular  traffic  are  controlled  by  adequate 
stop-and-go  traffic  signals,  a  principal  or  superintendent 
may  not  route  a  school  bus  or  authorize  the  driver  to  stop 
and  receive  or  discharge  passengers  on  a  divided  highway 
or  on  a  road  or  city  street  where  the  passengers  would  have 
to  cross  the  road  in  order  to  reach  their  destination. "^ 

State  Regulations.  State  regulations  aimed  at  conserv- 
ing gasoline  require  principals  to  plan  bus  routes  that 
eliminate  overlapping  routes,  back-track  mileage,  and  un- 
necessary trips.*"  Another  regulation  requires  that  a  bus 
not  deviate  from  a  general  path  for  a  distance  of  less  than 


35.  N.C.  Admin.  Code  (hereinafter  N.C.A.C.)  til.  16  (subchapter  6B).  .(XX)5 
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0.5  mile  and  then  return  to  the  original  path  except  for 
groups  of  ten  or  more  pupils,  for  unescorted  children  in 
kindergarten  through  grade  3,  or  for  special  education 
pupils/^  Bus  stops  should  be  at  least  0.2  miles  apart  unless 
safety  requires  closer  stops.** 

Cases.  Sometimes  dissatisfied  parents  bring  suit  in  an 
attempt  to  force  a  school  to  change  a  bus  route  or  relocate 
bus  stops.  Generally,  courts  will  not  interfere  with  the 
school  board's  discretion  in  this  area  unless  there  is 
evidence  that  the  board  has  in  some  way  abused  its 
discretion.*''  Courts  have  held  that  children  without  handi- 
caps are  not  entitled  to  be  picked  up  at  their  door**  or  at 
the  end  of  their  driveway,*'  and  the  school  district  does 
not  have  a  duty  to  provide  the  "safest  possible  route."'" 

Pupil  Assignment  to  Buses 

General  Provisions.  A  local  board  of  education  that 
operates  a  school  bus  transportation  system  need  not  pro- 
vide transportation  for  any  child  who  lives  within  1.5  miles 
of  the  school  where  he  is  enrolled. *'  The  principal  is 
responsible  for  assigning  students  and  employees  to  specific 
buses.  Pupils  should  be  assigned  to  buses  that  pass  within 
one  mile  of  their  homes. '^  Students  and  employees  may 
not  ride  any  bus  other  than  the  one  to  which  they  were 
assigned  without  the  principal's  express  permission. '^  But 
a  local  board  may  permit  students  to  be  transported  to  loca- 
tions other  than  their  homes— for  example,  to  a  day-care 
center— if  the  parent  so  requests  and  if  the  decision  con- 
forms with  the  requirement  of  G.S.  115C-244(d)  that  such 
assignment  "not  interfere  with  the  proper  administration 
of  such  school  or  with  the  safe  and  efficient  transporta- 
tion by  school  bus  of  other  pupils  enrolled  in  such 
school...."'* 

Appealing  a  Denial  of  a  Bus  Assignment.  Any 
enrolled  pupil  or  his  parent  or  guardian  may  apply  to  the 
principal  for  bus  transportation  to  and  from  the  assigned 
school."  The  principal  must  assign  the  pupil  to  a  bus  that 
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serves  the  area  where  the  child  lives  if  he  or  she  is  enti- 
tled to  such  transportation.  If  bus  transportation  is  denied 
or  if  the  parent  finds  the  assignment  unsatisfactory,  he  may 
ask  the  local  school  board  to  review  that  decision.'*  The 
parent  is  entitled  to  a  prompt  and  fair  hearing  of  the  ap- 
plication. The  board  must  direct  that  the  request  be  honored 
if  it  finds  that  the  child  is  entitled  to  bus  transportation 
or  to  the  assignment  requested  or  if  it  finds  that  the  bus 
transportation  or  assignment  (1)  will  be  in  the  child's  best 
interests,  (2)  will  not  interfere  with  either  the  administra- 
tion of  the  school  or  the  safe  and  efficient  transportation 
of  other  pupils,  and  (3)  will  not  endanger  the  health  or 
safety  of  the  other  children  enrolled  there. 

The  parent  may  appeal  the  local  school  board's  final 
decision  to  the  superior  court  of  the  county  where  the  deci- 
sion was  made'^  but  not  to  any  state  board,  including  the 
State  Board  of  Education.  The  court  is  authorized  to  set 
aside  the  local  board's  decision  and  enter  an  order  that  the 
child  be  transported  by  school  bus  or  assigned  to  a  dif- 
ferent bus. 

Bus  Drivers 

Qualifications.  Prospective  school  bus  drivers  must 
have  all  the  qualifications  prescribed  by  the  SBE  and  also 
must  have  at  least  six  months  of  driving  experience  as  a 
licensed  driver  before  they  may  be  employed  on  either  a 
regular  basis  or  as  a  substitute.'*  Thus  under  North 
Carolina  law  a  person  must  be  I6/2  years  old  before  he 
is  eligible  to  drive  a  school  bus."  The  SBE  regulations 
list  specific  requirements  for  bus  drivers  pertaining  to 
health;  vision;  use  of  hands,  feet,  arms,  and  legs;  and  driver 
training.**'  Those  regulations,  in  combination  with  other 


56.  Id.  §  115C-244(d). 
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58.  Id.  §  115C-245(a). 
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16-  and  17-year-olds  as  school  bus  drivers.  Conversation  with  Tom  Runkle,  North 
Carolina  State  Board  of  Education  Controller's  Office.  July  8.  1986 

60.  N.C.A.C.  tit.  16  (subchapter  63),  .0201. 


6  D  SCHOOL  LAW  BULLETIN 


statutes,*'  also  require  applicants  to  pass  a  training  course 
for  school  bus  drivers  and  to  submit  statements  from  the 
Division  of  Motor  Vehicles  (DMV)  and  the  county's 
transportation  director  that  they  are  fit  and  competent  to 
be  employed  as  school  bus  drivers.  In  order  to  meet  these 
last  two  requirements,  applicants  must  meet  the  DMV's 
minimum  standards  with  respect  to  driving  record  and 
criminal  record,  if  any."  In  addition,  they  must  satisfy  the 
DMV's  detailed  requirements  as  to  physical  health,  vision, 
and  hearing. 

Dismissal  and  Loss  of  Driver  Credentials.  State 
Board  regulations  establish  that  a  person  may  not  serve 
as  a  school  bus  driver  if  he  has  (1)  tampered  with  the  gover- 
nor, wires,  or  related  parts  of  the  bus;  (2)  willfijUy  damaged 
or  abused  a  bus;  (3)  tampered  with,  removed,  or  abused 
bus  safety  equipment  so  as  to  make  it  inoperable  or 
unusable;  or  (4)  added  to  or  changed  the  standard  bus 
equipment  in  such  a  way  as  to  jeopardize  the  passengers' 
safety.*^ 

Although  the  regulations  do  not  specify  other  reasons 
for  dismissal,  bus  drivers— like  any  other  nontenured  school 
employees— may  be  dismissed  for  inadequate  performance, 
insubordination,  or  other  good  reasons.*''  State  regulations 
require  a  local  school  board  to  establish  a  standard  pro- 
cedure for  dismissing  bus  drivers.*'  Courts  in  other 
jurisdictions  have  upheld  the  dismissal  of  a  bus  driver  for 
sexual  harassment  of  pupils  on  the  bus,**  for  an  accident 
in  which  the  driver  failed  to  yield  the  right  of  way.*^  for 
excessive  use  of  corporal  punishment,**  for  speeding  and 
failure  to  use  flashing  signals  when  discharging  students,*' 
and  because  of  hearing  impairment.''*' 

The  DMV  must  cancel  any  school  bus  driver's  cer- 
tificate that  was  issued  on  the  basis  of  misinformation,  false 
statement,  or  fraud.  It  must  also  cancel  the  certificate  when 
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the  driver  is  convicted  of  certain  motor  vehicle  moving 
violations,  when  the  driver's  certificate  is  canceled  at  the 
local  level  for  violations  of  local  regulations,  and  when 
the  driver  no  longer  has  the  physical  capabilities  required 
for  certification.""  In  addition,  both  the  SBE  and  the  DMV 
require  a  bus  driver  whose  certification  has  been  canceled 
to  meet  certain  provisions  in  order  to  have  his  school  bus 
driving  credentials  restored.  A  driver  whose  certification 
has  been  canceled  is  not  eligible  for  recertification  for  six 
months  after  the  loss  of  his  credentials.  After  six  months 
he  or  she  may  apply  to  the  principal  for  reinstatement.  If 
the  principal  approves,  the  former  driver  must  again  com- 
plete the  entire  training  and  certification  procedure. ''^ 

Supervision  of  Bus  Drivers.  School  bus  drivers  are 
employees  of  the  local  board  of  education.  Thus  the  local 
board  is  authorized  to  select,  assign,  and  dismiss  these 
drivers.  Local  school  officials  may  adopt  regulations  per- 
taining to  school  bus  drivers  that  are  more  restrictive,  but 
not  less  restrictive,  than  those  of  the  DMV.^^  For  exam- 
ple, a  school  board  could  require  that  drivers  be  at  least 
18  years  old. 

The  superintendent  assigns  bus  drivers  to  specific 
schools,  and  each  principal  assigns  drivers  to  specific  buses. 
School  buses  may  not  be  driven  by  anyone  other  than  the 
assigned  driver  except  by  the  express  direction  of  the  prin- 
cipal or  in  accordance  with  the  school  board's  regulations.'"' 

The  Bus  Driver's  Duties  and  Responsibilities.  The 
driver's  primary  duty  is  to  operate  the  bus  safely  and  effi- 
ciently. Subject  to  the  principal's  direction,  the  driver  also 
has  complete  authority  over  and  responsibility  for  main- 
taining order  and  good  conduct  on  the  bus.'''  Drivers  must 
promptly  report  to  the  principal  all  misconduct  or  viola- 
tions of  their  orders.  Moreover,  it  is  a  misdemeanor  for 
anyone  to  enter  a  school  bus  or  an  activity  bus  after  being 
forbidden  to  do  so  by  the  bus  driver  or  principal  or  to  refuse 
to  leave  such  a  bus  when  told  to  leave.''*  This  part  of  the 
statute  does  not  apply,  however,  to  children  under  twelve 
or  to  authorized,  professional  school  personnel.  Trespass 
on  and  vandalism  of  a  school  bus  or  activity  bus  are  also 
misdemeanors.''''  School  bus  drivers  are  not  authorized  to 
take  such  disciplinary  measures  as  suspending  a  pupil's 
privilege  to  ride  the  bus.  They  also  have  no  authority  to 
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grant  permission  to  anyone  to  ride  the  bus.  They  may  allow 
only  pupils,  school  employees,  and  other  persons  expressly 
assigned  to  it  by  the  principal  to  ride  the  bus.''*  With  respect 
to  mechanical  maintenance,  the  driver's  only  stamtory  duty 
is  to  report  promptly  to  the  principal  any  mechanical  or 
other  defect  that  may  affect  the  safe  operation  of  the  bus.'" 
Local  regulations  may,  however,  place  additional  routine 
duties  on  the  bus  driver. 

Supervision  and  Safety  of 
Student  Riders 

Under  the  principal's  direction,  a  school  bus  driver 
has  complete  authority  over  and  responsibility  for  main- 
taining order  and  good  conduct  on  the  bus.  Ail  miscon- 
duct on  the  bus  or  disregard  of  the  driver's  instructions 
should  be  reported  promptly  to  the  principal.  Principals 
may  take  any  disciplinary  action  that  they  are  authorized 
to  take  if  the  misconduct  or  violation  had  occurred  on 
school  grounds.'"  Thus  a  principal  may  suspend  a  student's 
privilege  of  riding  the  bus  if  the  student's  behavior  war- 
rants such  action.  A  federal  appellate  court  has  even  upheld 
the  constitutionality  of  a  New  Hampshire  school  board 
policy  that  permitted  the  temporary  suspension  of  whole 
bus  routes  on  which  serious  disruption  and  vandalism  were 
occurring  and  other  disciplinary  methods  were  not 
effective.*' 

Principals  may  appoint  unpaid  volunteers  who  serve 
at  their  pleasure  as  school  bus  monitors.*^  The  monitor, 
subject  to  the  bus  driver's  direction,  has  the  duty  to  preserve 
order  on  the  bus  and  take  appropriate  action  to  ensure  the 
safety  of  the  children  and  employees  while  the  bus  is  be- 
ing loaded  or  unloaded  or  while  it  is  under  way.  The 
monitor  may  require  riders  to  obey  all  safety  regulations 
of  the  SBE  or  the  local  school  board. 

The  local  board  may  employ  transportation  safety 
assistants  on  recommendation  of  the  principal  through  the 
superintendent.*'  The  safety  assistant  should  be  either  an 
adult  or  a  certified  student  driver  who  is  available  as  a 
substitute  bus  driver.  The  safety  assistant's  duties  are  to 
assist  the  bus  driver  with  the  safety,  movement,  manage- 


ment, and  care  of  children  while  they  are  boarding,  leav- 
ing, or  being  transported  in  the  bus. 

State  regulation  requires  the  local  school  board  to  pro- 
vide instruction  in  bus  safety  to  all  children  during  the  first 
five  days  of  the  school  year  and  regularly  thereafter  dur- 
ing the  school  year.*"  Seating  must  be  provided  for  all 
school  bus  passengers  entitled  to  transportation  according 
to  the  rated  seating  capacity  for  each  specific  bus.*'  Also, 
the  number  of  passengers  transported  on  a  bus  may  not 
exceed  the  rated  capacity  for  the  type  of  bus  being  used.** 

Motor  Vehicle  Law 
Pertaining  to  School  Buses*' 

Several  North  Carolina  motor  vehicle  laws  3S&1 
specifically  with  the  operation  of  school  buses. 

Railroad  Crossings.**  A  school  bus  driver  must  stop 
the  bus  within  50  feet  but  not  fewer  than  10  feet  from  the 
nearest  rail  of  the  track  before  crossing  any  railroad  track. 
While  stopped,  the  driver  must  listen  and  look  in  both 
directions  along  the  track  for  an  approaching  train  and  for 
a  signal  indicating  the  approach  of  a  train.  He  may  not 
proceed  until  it  is  safe  to  do  so.  When  crossing  railroad 
tracks,  the  driver  may  do  so  only  in  such  a  gear  that  he 
need  not  change  gears  while  on  the  track;  indeed,  he  is 
forbidden  to  shift  gears  while  crossing  the  track  or  tracks. 

Passing  a  Stopped  School  Bus.  G.S.  20-217  requires 
each  vehicle  that  approaches  a  stopped  school  bus  that  is 
displaying  its  mechanical  stop  signal  and  loading  or 
unloading  passengers  to  come  to  a  complete  stop  and  re- 
main stopped  until  the  mechanical  stop  sign  is  withdrawn 
or  until  the  bus  has  moved  on.  This  law  applies  to  any 
school  bus,  including  privately  owned  buses  that  are 
transporting  children  or  school  buses  that  are  carrying 
elderly  citizens,  if  the  words  "school  bus"  in  letters  at  least 
eight  inches  high  are  plainly  visible  on  the  front  and  rear 
of  the  bus.  But  drivers  on  a  divided  highway  who  are  ap- 
proaching the  school  bus  from  the  opposite  direction  need 
not  stop  for  it.*' 
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Bus  Stops  on  Divided  Highways.  A  school  bus  driver 
may  not  stop  and  receive  or  discharge  passengers  on  a 
divided  highway  at  a  place  where  passengers  would  have 
to  cross  the  roadway  to  board  the  bus  or  reach  their  destina- 
tion unless  pedestrian  and  vehicular  traffic  at  that  point 
is  controlled  by  adequate  stop-and-go  traffic  signals.'" 
Violation  of  this  provision  is  a  misdemeanor. 

Uncertified  Drivers.  Only  a  person  fully  trained  and 
properly  certified  by  all  the  appropriate  state  and  local  agen- 
cies may  operate  a  school  bus  occupied  by  children. '•  Thus 
school  bus  mechanics,  bus  drivers  in  training,  and  other 
uncertified  persons  may  not  operate  a  bus  if  children  are 
aboard. 

Speed  Limits.  G.S.  20-218  sets  speed  limits  for  regular 
school  buses  and  activity  buses.  A  school  bus  with  stu- 
dent passengers  may  not  be  driven  faster  than  35  miles  per 
hour,  except  as  follows.  (1)  School  activity  buses  that  are 
painted  differently  from  regular  school  buses  and  are  be- 
ing used  to  transport  students  or  others  to  or  from  places 
to  participate  in  events  other  than  regular  classroom  work 
may  be  driven  at  45  miles  per  hour,  but  not  faster.  (2) 
School  buses  or  special  buses  that  have  a  capacity  of  six- 
teen pupils  or  fewer  and  are  used  to  transport  children  with 
special  needs  may  be  driven  at  45  miles  per  hour.  (3) 
Private  school  buses  that  pick  up  children  at  a  central  point 
and  deposit  them  at  a  single  school,  without  picking  up 
children  along  the  way,  may  be  driven  at  45  miles  per  hour. 

Accidents  and  Liability 

When  accidents  and  injuries  occur  in  the  course  of 
operating  a  school  transportation  system,  the  type  of 
remedy  available  to  the  injured  party  depends  on  who  is 
injured,  the  circumstances  at  the  time  of  the  injury,  and 
whom  the  injured  party  is  attempting  to  hold  responsible. 
North  Carolina  law  provides  specific  remedies  to  injured 
parties  when  certain  statutory  prerequisites  are  met.  If  the 
circumstances  do  not  allow  an  injured  party  to  recover 
under  one  of  the  statutory  provisions,  the  party  may  be 
able  to  recover  under  common  law  tort  liability,  which  is 
discussed  in  Part  II  of  this  article  (scheduled  to  appear  in 
the  Spring  1987  issue  of  the  School  Law  Bulletin). 

Injuries  to  Bus  Drivers.  When  a  school  bus  driver 
is  injured  or  killed  in  an  accident,  he  or  his  heir  is  enti- 
tled to  receive  an  award  under  the  Workers'  Compensa- 
tion Act  if  two  conditions  are  met.'^  First,  the  driver  must 


be  a  school  employee  paid  by  the  state  from  state  school 
funds.''  Second,  the  injuries  or  the  death  must  arise  out 
of  and  in  the  course  of  the  employee's  employment  as  a 
bus  driver.  All  awards  made  to  a  bus  driver  or  his  represen- 
tative are  made  from  available  funds  of  the  State  Board 
of  Education  but  are  paid  through  the  local  school  board."* 
Neither  the  state  nor  the  SBE  is  to  be  deemed  the  bus 
driver's  employer,  nor  can  the  state  or  the  SBE  be  held 
liable  for  payment  of  any  award  made  under  the  Workers' 
Compensation  Act.  In  addition,  neither  the  local  school 
board  nor  the  local  tax-levying  authority  is  liable  for  pay- 
ing any  award  over  to  the  amount  paid  by  the  State  Board 
of  Education.  Local  agencies  are  not  required  to  provide 
or  carry  workers'  compensation  for  this  purpose. 

Injuries  to  Pupils.  When  a  pupil  is  injured  or  killed 
while  boarding,  riding  on,  or  alighting  from  a  school  bus 
operated  by  a  local  school  board,  the  Attorney  General  is 
authorized  to  pay  the  child's  reasonable  medical  expenses 
within  one  year  from  the  date  of  the  accident.''  The  amount 
paid  may  not  exceed  $600  but  may  be  paid  regardless  of 
whether  the  injury  resulted  from  negligence  on  the  part 
of  the  school  bus  driver,  the  pupil,  or  any  other  person.'* 
But  the  Attorney  General  is  entitled  to  repayment  of  any 
amount  paid  if  the  injured  pupil  receives  reimbursement  ( 
for  his  expenses  from  the  party  that  is  legally  responsible 
for  the  injury.  Also,  the  amount  paid  is  credited  toward 
any  amount  paid  by  the  state  under  the  Tort  Claims  Act.''' 
Unless  the  claim  is  filed  with  the  Attorney  General  within 
one  year  after  the  accident,  it  is  barred.'* 

Liability  Insurance  and  Tort  Liability.  Injured  par- 
ties, whether  students  who  suffer  physical  injuries  or  other 
parties  who  suffer  physical  injury  or  property  damage,  may 
have  other  remedies  available  to  them.  The  judicial  pro- 
cess by  which  an  injured  party  may  attempt  to  hold  a  local 
school  board  liable  for  injuries  suffered  as  a  result  of  some 
aspect  of  the  operation  of  a  transportation  system  varies 
depending  on  who  the  injured  party  alleges  was  negligent. 
If  the  injured  person  alleges  that  the  school  board  itself 
was  negligent— for  example,  by  not  hiring  competent  drivers 
or  not  enforcing  safety  regulations— the  liability  of  the 
board  is  subject  to  G.S.  115C-42."  State  and  local  govem- 


90.  N.C.  Gen.  Stat.  §  20-217(d). 

91.  Id.  §  20-218(a). 

92.  Id.  §  115C-256. 


93.  Id.  §  115-337(a). 

94.  Id.  §  115C-337(b). 

95.  Id.  §  115C-257. 

96.  Id.  §  115C-258. 

97.  Id. 

98.  Id.  §  115C-259. 

99.  Id.  §  115C-262. 
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ment  have  governmental  immunity— that  is,  they  may  not 
be  sued  unless  they  have  consented  to  be  sued.  Therefore 
G.S.  115C-42  authorizes  the  local  school  board  to  waive 
its  immunity  from  tort  liability  to  the  extent  that  it  has  pur- 
chased liability  insurance.  Thus  if  the  school  board  has 
purchased  $100,000  of  liability  insurance,  thereby  waiv- 
ing its  governmental  immunity,  the  injured  party  may  sue 
the  board  for  up  to  $100,000. '«" 

The  provisions  of  G.S.  115C-42  concerning  waiver  of 
governmental  immunity  through  the  purchase  of  insurance 
may  also  apply  to  cases  in  which  the  injured  party  sues 
the  school  board  alleging  that  negligent  acts  were  com- 
mitted by  a  school  bus  driver,  school  transportation  ser- 
vice vehicle  driver,  or  activity  bus  driver.""  But  there  is 
a  major  exception  to  this  statute.  If  the  vehicle  involved 
was  operated  with  funds  from  the  State  Public  School  Fund, 
G.S.  143-300.1  applies.'*'^  Since  most  vehicles  operated  by 
a  local  school  board  are  financed  through  this  state  fund, 
G.S.  143-300.1  is  the  primary  avenue  through  which  an 
injured  party  can  attempt  to  hold  a  local  school  board  liable 
for  the  negligence  of  maintenance  personnel,  a  school  bus 
driver,  or  a  service  vehicle  driver."*' 

G.S.  143-300.1  authorizes  the  North  Carolina  Industrial 
I  Commission  to  determine  tort  claims  against  a  local  school 
board  after  certain  prerequisites  are  met.  First,  the  claim 
must  arise  either  from  an  alleged  mechanical  defect  or  other 
defect  that  results  from  an  alleged  negligent  act  of 
maintenance  personnel  or  from  an  alleged  negligent  act 
or  omission  by  the  driver  of  a  public  school  bus  or  school 
transportation  service  vehicle.  If  the  claim  arises  from  the 
alleged  negligence  of  a  driver,  G.S.  143-300.1  applies  on- 
ly if  the  driver's  salary  is  paid  from  the  State  Public  School 
Fund  and  he  is  an  employee  of  the  local  school  board  or 
an  unpaid  driver  trainee  under  the  supervision  of  an 
authorized  employee.  In  addition,  G.S.  143.300.1  applies 
only  if,  when  the  negligent  act  occurred,  the  driver  was 
operating  the  vehicle  in  the  course  of  his  employment  or 
training  for  the  local  school  board.'""*  The  courts  have  in- 


terpreted G.S.  143-300.1  in  several  cases.  In  one  case  from 
Northampton  County,"*'  a  student  passenger  sought  to  hold 
the  school  board  liable  for  the  alleged  negligence  of  the 
school  principal  or  the  school  board  in  not  appointing  a 
safety  monitor  to  her  bus.  The  Supreme  Court  held  that 
an  award  of  damages  under  G.S.  143-300.1  may  not  be 
predicated  on  the  negligent  act  or  omission  of  a  school  prin- 
cipal or  board  of  education.  If  an  award  is  made,  it  must 
be  based  on  the  negligence  of  a  driver  or  mechanic  who 
was  employed  by  the  local  board  of  education.  Since  the 
evidence  in  the  case  did  not  establish  that  the  driver  was 
negligent,  the  injured  student  could  not  recover  against  the 
school  board  under  G.S.  143-300.1."** 

In  Withers  v.  Charlotte-Mecklenburg  Board  of  Educa- 
tion, a  school  bus  driver  told  a  fifteen-year-old  boy  to  warm 
up  the  bus  and  then  gave  him  the  keys."*''  Although  she 
was  specifically  forbidden  to  do  this,  she  had  allowed  the 
boy  to  warm  up  the  bus  and  drive  it  to  her  home  several 
times  before.  The  boy  warmed  up  the  bus,  drove  onto  the 
street,  and  struck  the  plaintiffs  truck.  The  plaintiff  sued 
under  G.S.  143-300.1.  The  Industrial  Commission  conclud- 
ed that  the  bus  driver  had  been  negligent  and  that  her 
negligence  was  the  proximate  cause  of  the  accident.  But 
it  also  concluded  that  it  lacked  jurisdiction  over  the  claim 
because  the  bus  driver  was  not  operating  the  bus  in  the 
course  of  her  employment  when  the  accident  occurred,  as 
required  by  G.S.  143-300.1.  On  appeal,  the  State  Court  of 
Appeals  rejected  the  plaintiffs  claim  that  the  school  bus 
driver  was  "constructively"  operating  the  vehicle  at  the 
time  of  the  accident  by  directing  or  instructing  another  to 
operate  the  vehicle.  The  court  concluded  that  since  the 
statute  was  one  that  permitted  a  governmental  agency  to 
be  held  liable,  it  "must  be  strictly  construed  and  its  terms 
strictly  adhered  to.""** 

Finally,  in  another  case  "*'  the  North  Carolina  Supreme 
Court  vacated  an  award  to  an  injured  student  because  the 
Industrial  Commission  had  not  made  a  finding  on  whether 
the  negligent  bus  driver  was  paid  from  the  State  Nine 
Months  fund.  The  case  was  sent  back  to  the  Commission 


100.  Id.  §  H5C^2.  This  statute  contains  specific  requirements  pertaining 
to  liability  insurance  and  ton  claims  against  the  local  school  board. 

101.  Id.  §  1L5C-255. 

102.  A  driver  education  car  is  a  component  of  school  instructional  service 
rather  than  school  transportation.  Thus  G.S.  143-300.1  does  not  apply.  Smith 
V  McDowell  County  Bd.  of  Educ,  68  N.C.  App.  541,  316  S.E.2d  108  (1984). 

103.  Since  activity  buses  are  not  funded  through  the  State  Public  School 
Fund,  the  torts  of  activity  bus  drivers  are  always  subject  to  G.S.  II5C-42. 

104.  G.S.  143-300.1  also  (a)  contains  procedural  requirements  that  an  in- 
jured party  must  meet  in  order  to  assert  a  claim  against  the  local  school  board, 
and  (b)  defines  the  role  of  the  Industrial  Commission  and  the  Attorney  General 
in  determining  the  claim. 


105.  Huff  V.  Northampton  County  Bd.  of  Educ.  259  N.C.  75,  130  S.E.2d 
26  (1963). 

106.  The  court  also  found  no  evidence  to  support  a  finding  of  negligence 
against  either  the  principal  or  the  school  board.  Thus  the  injured  student  would 
not  have  recovered  even  if  the  statute  (G.S.  143-300.1)  had  allowed  recovery  for 
negligence  on  the  pari  of  the  principal  or  the  school  board. 

107.  32  N.C.  App.  230,  231  S.E.2d  276  (1977). 

108.  Id.  at  232,  233. 

109.  BiDwn  v.  Charlotte-Mecklenburg  Bd.  of  Educ,  267  N.C.  740,  149  S.E.2d 
10  (1966). 
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for  a  determination  on  the  existence  of  this  condition,  which 
was  essential  if  the  award  was  to  be  supported. 

As  these  three  cases  demonstrate,  an  injured  party  will 
not  recover  under  G.S.  143-300.1  unless  all  of  the  specific 
requirements  of  the  statute  are  met.  As  the  Withers  case 
demonstrates,  these  requirements  can  have  the  effect  of 
preventing  recovery  against  the  school  board  even  when 
an  employee  of  the  school  board  was  clearly  negligent. 

Regulations  of  the 

Local  Board  of  Education 

In  addition  to  the  state  laws  and  regulations  just 
discussed,  the  school  administrator  must  know  the  local 
school  board's  regulations.  State  regulations  require  local 


school  boards  to  adopt  regulations  on  the  following  specific 
subjects:""  (1)  regulations  concerning  the  use  of  buses 
under  G.S.  115C-242(5),  (2)  a  uniform  system  of  discipline 
on  school  buses,  (3)  a  uniform  procedure  for  recruiting 
and  selecting  bus  drivers,  (4)  a  standard  procedure  for 
dismissing  bus  drivers,  (5)  passenger  safety  rules,  (6)  rules 
outlining  the  responsibilities  of  school  bus  monitors,  and 
(7)  detailed  guidelines  that  set  out  the  duties  of  school  per- 
sonnel in  administering  the  total  transportation  program. 
Thus  local  school  administrators  must  be  aware  of  state 
law,  state  regulations,  and  local  regulations  in  order  to  be 
fully  informed  of  their  duties  with  respect  to  school 
transportation. 


110.  N.C.A.C.  lit.   16  (subchapter  6B).  .0003. 


Appendix 

Rules  and  Regulations  Governing  the  Issuance  and 

Cancellation  of  School  Bus  Driver  Certificates 


Issuing  of  Original  Certificate 

Any  applicant  for  certification  as  a  school  bus  driver  shall 
meet  the  following  minimum  requirements: 

(A)  Legal 

(1)  Shall  possess  a  valid  North  Carolina  driver  license 
of  Class  A.  B,  or  C  and  have  at  least  six  months'  driving 
experience  as  a  licensed  operator  of  a  motor  vehicle.  In  the 
event  a  prospective  driver  shall  have  his  place  of  residence 
in  another  state,  he  may  be  certified  as  a  school  bus  driver 
under  arrangements  agreed  upon  by  the  local  board  of  educa- 
tion, the  principal  of  the  school  to  be  served,  the  School  Bus 
and  Traffic  Safety  Section,  and  the  Driver  License  Section 
of  the  Division  of  Motor  Vehicles. 

(2)  Shall  have  no  conviction  of  any  motor  vehicle  mov- 
ing violation  for  a  period  of  at  least  six  months  immediately 
preceding  certification.  Further,  for  a  period  of  at  least  five 
years  immediately  preceding  certification  shall  have  no  more 
than  three  convictions  of  a  moving  violation,  a  conviction 
of  driving  while  impaired,  a  conviction  of  reckless  driving, 
or  suspension  or  revocation  of  the  driving  privilege.  No  driver 
shall  be  certified  if  he  has  had  more  than  one  conviction  of 
driving  while  impaired  at  any  time. 

(3)  Shall  have  no  more  than  two  convictions  of  a  mov- 
ing violation  in  connection  with  an  accident  in  the  five  years 
immediately  preceding  certification. 


(4)  Shall  have  no  record  of  any  conviction  of  a  violation 
of  the  criminal  code  greater  than  a  misdemeanor  for  a  period 
of  at  least  five  years  immediately  preceding  certification.  Fur- 
ther, shall  never  have  had  in  any  jurisdiction  a  conviction  of 
an  offense  against  the  public  morals,  including  but  not  limited 
to  rape  and  child  molestation. 

(5)  Shall  successfully  complete  the  training  course  for 
school  bus  drivers. 

(B)  Physical 

(1)  Shall  be  physically  able-bodied  and  free  of  any  physical 
handicap  which  might  hinder  the  safe  and  reasonable  opera- 
tion of  a  school  bus. 

(2)  Shall  have  no  chronic  diseases  such  as  heart  trouble, 
epilepsy,  high  or  low  blood  pressure,  fainting  or  dizzy  spells, 
diabetes,  or  any  physical  or  mental  disability  or  disease  which 
might  hinder  the  safe  and  reasonable  operation  of  a  school 
bus.  A  medical  report  (DL-78)  may  be  required  of  the 
applicant— or  if  the  condition  become  known  after  certifica- 
tion, of  the  certified  driver— for  a  determination  of  competency 
by  the  staff  of  the  School  Bus  and  Traffic  Safety  Section  in 
consultation  with  such  medical  authorities  as  may  be 
designated  by  the  Medical  Adviser,  Highway  Safety  Branch, 
Epidemiology  Section,  Division  of  Health  Services,  N.C. 
Department  of  Human  Resources. 

(3)  Shall  have  vision  in  each  eye  of  at  least  20/40  (Snellen) 
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with  or  without  corrective  lenses,  a  field  of  vision  of  at  least 
150  degrees  (75  degrees  to  each  side),  and  the  ability  to 
distinguish  red,  green,  and  amber  colors. 

(4)  Shall  have  hearing  adequate  to  perceive  a  forced 
whispered  voice  in  the  better  ear  at  not  less  than  5  feet  with 
or  without  a  hearing  aid. 

Renewal  of  Certification 

A  driver  whose  certificate  expires  at  the  end  of  four  (4) 
years  may  be  re-certified  within  the  next  four  (4)  years  upon 
passing  a  written  test  and  road  test.  He  must  also  meet  the 
physical  requirements.  If  after  the  first  re-certification,  he 
does  not  drive  regularly  in  the  following  four  (4)  years,  he 
will  have  to  complete  the  full  training  program  required  of 
a  beginning  driver. 

Cancellation  of  Certificate 

The  Division  of  Motor  Vehicles  shall  cancel  any  school 
bus  driver  certificate  for  the  following  reasons: 

(1)  Any  determination  that  the  certificate  was  issued  on 
the  basis  of  misinformation,  false  statements,  or  fraud. 

(2)  Conviction  of  a  motor  vehicle  moving  violation  or 
violations,  to  the  following  extent: 

(a)  A  suspension,  revocation,  or  cancellation  of  the 
driving  privilege. 

(b)  Driving  while  impaired. 

(c)  Passing  a  stopped  school  bus. 

(d)  Hit  and  run,  property  damage  only. 

(e)  Careless  and  reckless  driving. 

(f)  Speeding  more  than  15  mph  above  the  posted 
limit. 

(g)  A  conviction  in  connection  with  a  reportable 
accident. 

(h)    Two  convictions  within  a  period  of  12  months, 
(i)     A  conviction  of  a  violation  committed  while 
operating  a  school  bus. 


(3)  A  determination  of  physical  or  mental  inadequacy 
under  the  provisions  of  the  physical  reqirements  noted  under 
"Issuing  of  Original  Certificate"  above.  Any  school  bus  driver 
aged  65  and  over  shall  be  required  to  submit  annually  a  doc- 
tor's statement  that  he  is  fit  to  drive  a  school  bus. 

(4)  A  local  cancellation  of  certification.  Local  school  of- 
ficials shall  in  their  discretion  cancel  certification  for  viola- 
tion of  local  regulations  and  request  that  the  Driver  Educa- 
tion Representative  cancel  such  certification  at  the  state  level. 

(5)  Upon  recommendation  of  the  Driver  Education 
Representative  or  local  school  officials,  the  Division  of  Motor 
Vehicles  may  require  re-examination  of  any  certified  school 
bus  driver  whose  qualifications  become  questionable  or  who 
exhibits  evidence  of  improper  or  unsafe  driving  practices  and 
procedures. 

Date  of  Cancellation 

The  date  of  cancellation  is  the  day  on  which  the  pocket 
card  in  the  possession  of  the  driver  is  surrendered  to  the  Divi- 
sion of  Motor  Vehicles  or  its  Representative,  or  if  the  pocket 
card  be  not  available,  then  that  day  upon  which  due  notifica- 
tion is  given  to  the  principal  of  the  school  for  which  the  driver 
drives.  From  this  date  any  pocket  card  or  certificate  which 
may  for  any  reason  remain  in  the  possession  of  the  driver 
or  any  other  person  or  institution  shall  be  null  and  void. 

Renewal  of  Certification 
After  Cancellation 

Any  driver  whose  school  bus  driver  certificate  has  been 
cancelled  shall  not  be  eligible  to  apply  for  re-certification 
for  a  period  of  six  months  from  the  date  of  cancellation.  Any 
person  so  applying  must  be  recommended  by  the  superinten- 
dent or  principal  of  the  school  and  shall  be  required  to  com- 
plete the  full  training  course  for  school  bus  drivers  required 
for  a  beginning  driver.  Such  person  must  meet  all  the  re- 
quirements of  an  original  applicant.  B 


Update:  School  Enrollment 
Projections  Through  1995-96 


by  Charles  D.  Liner 


X  ublic  school  officials  should  be  very  careful  in  interpre- 
ting recent  reports  of  an  increase  in  the  national  school- 
age  population  and  accounts  in  the  press  that  suggest  that 
another  baby  boom  is  under  way.  It  is  true  that  the  number 
of  children  bom  annually  in  North  Carolina  increased  about 
12  per  cent  between  1976  and  1985,  and  those  increases 
are  resulting  in  moderate  increases  in  elementary  school 
enrollments  in  many  school  units.  But  the  number  of 
children  bom  each  year  in  the  state  will  probably  not  con- 
tinue to  increase.  Current  projections  suggest  that  slightly 
fewer  children  will  be  bom  in  North  Carolina  in  1990  than 
in  1985,  and  during  the  longer  term  the  number  of  births 
each  year  should  remain  at  or  below  current  levels  because 
the  number  of  women  of  child-bearing  age  will  decline. 

The  net  result  of  those  trends,  according  to  the  most 
recent  projections  of  the  Department  of  Public  Instruction, 
is  that  during  the  next  decade  enrollments  in  the  elemen- 
tary grades  will  increase  moderately  in  most  school  units, 
but  total  statewide  enrolhnent  will  not  increase  significantly, 
and  most  of  North  Carolina's  school  units  will  continue 
to  have  decreases  in  enrollments  in  the  junior  and  senior 
high  school  grades  and  in  total  enrollment. 

As  Table  1  and  Chart  1  show,  during  the  five  years 
from  1985-86  to  1990-91  statewide  average  daily  member- 


The  author  is  an  economist  on  the  Institute  of  Government  faculty.  He  has 
reported  on  annual  projections  of  school  enrollment  for  a  number  of  years. 

The  projections  referred  to  in  this  article  were  made  by  Evan  Sun  of  the 
Department  of  Public  Instruction  during  the  fall  of  1986.  The  projections  are 
based  on  actual  ADM  through  the  1985-86  school  year. 


ship  (ADM)  in  the  elementary  grades  will  increase  5.7  per 
cent  in  grades  K-6,  but  total  statewide  ADM  will  fall 
slightly— by  0.7  per  cent— because  of  declines  in  the  higher 
grades.  Over  the  period  1985-86  to  1995-96,  statewide 
elementary  school  ADM  will  increase  8.8  per  cent  above 
the  level  of  1985-86,  and  total  enrollment  will  increase  about 
2.5  per  cent,  despite  continued  ADM  declines  in  the  junior 
and  senior  high  school  grades.  By  1995-96,  however,  the 
increase  in  statewide  elementary  school  ADM  should  be 
coming  to  an  end.  For  example,  in  that  year  kindergarten 
enrollments  should  be  slightly  lower  than  in  1990-91,  and 
in  subsequent  years  enrollments  in  the  higher  elementary 
grades  should  also  level  off  or  decline,  depending  on  the 
trend  of  births  after  1985. 

Table  2  shows  the  projected  increases  and  decreases 
in  ADM  by  grade  level  for  140  school  units.  As  it  indicates, 
almost  60  per  cent  of  the  school  units  should  expect  in- 
creased ADM  in  the  elementary  grades  during  the  five- 
year  period  after  1985-86,  while  about  40  per  cent  of  the 
units  should  see  decreased  ADM  in  those  grades.  But  of 
the  83  units  that  can  expect  increased  ADM  in  the  elemen- 
tary grades,  only  52  units  can  expect  increases  of  5  per 
cent  or  more,  and  only  27  units  can  expect  increases  of 
10  per  cent  or  more. 

Of  the  140  school  units,  125  (89  per  cent)  can  expect 
ADM  in  grades  7  through  9  to  fall  during  the  five  years 
after  1985-86,  and  65  of  those  units  can  expect  the  decreases 
to  be  greater  than  10  per  cent.  During  the  same  five-year 
period,  121  school  units  (86  per  cent)  can  expect  ADM 
in  grades  10  through  12  to  fall,  and  in  53  of  those  units 
the  declines  will  be  10  per  cent  or  more. 


Chart  1 

Actual  and  Projected  Statewide  Average  Daily 
Membership  (ADM)  by  Grade  Level,  1981-82  to  1995-96 
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14  D  SCHOOL  LAW  BULLETIN 


During  the  period  1985-86  to  1995-96,  90  school  units 
(64  per  cent)  can  expect  increases  in  elementary  school 
ADM.  In  62  of  those  units  the  increases  will  be  5  per  cent 
or  more,  and  in  37  units  the  increases  will  be  10  per  cent 
or  more.  Despite  the  recent  increase  in  the  number  of 
children  born  each  year,  50  school  units  (36  per  cent)  can 
expect  to  see  ADM  in  the  elementary  grades  fall  during 
the  decade. 

During  the  same  period,  108  units  (77  per  cent)  can 
expect  ADM  in  grades  7  through  9  to  fall,  and  78  units 
(56  per  cent)  can  expect  ADM  in  grades  10  through  12 
to  fall.  In  later  years,  of  course,  the  larger  number  of 
children  in  the  lower  grades  will  move  into  the  high  grades. 

As  these  figures  suggest,  enrollment  projections  vary 
widely  by  grade  level  and  by  school  unit.  Table  3  shows, 
for  each  of  the  140  school  units,  the  actual  percentage 
changes  in  total  ADM  for  the  period  1981-82  to  1985-86 
and  the  projected  percentage  changes  in  ADM  by  grade 
level  for  the  periods  1985-86  to  1990-91  and  1985-86  to 
1995-96. 

Actual  changes  in  total  ADM  from  1981-82  to  1985-86 
varied  from  a  decrease  of  17.1  per  cent  in  Weldon  to  an 


Table  1.  Actual  and  Projected  Change  in  Statewide 

Average  Daily  Membership  (ADM)  by  Grade 


Percentage  change  in  ADM' 


1981-82  to  1985-86 

1985-86  to  1990-91 

1985-86  to  1995-96 

Grade 

(actual) 

(projected) 

(projected) 

K 

12.2% 

8.8% 

8.2% 

1 

2.9 

4.3 

7.2 

-1 

-1.5 

5.0 

9.3 

3 

-3.3 

5.9 

8.0 

4 

-11.6 

9.1 

12.3 

5 

-13.9 

5.7 

12.0 

6 

-10.0 

1.3 

4.9 

7 

^.2 

-2.6 

1.5 

g 

0.7 

-5.9 

-1.1 

9 

6.8 

-15.4 

-8.3 

10 

2.8 

-11.3 

-6.9 

11 

-4A 

-5.9 

5.3 

12 

-7.4 

-3.7 

-6.8 

Total 

-2.5 

-0.7 

-t-2.5 

1 .  Excluding  exceptional  students  in  self-contained  classrooms  and  t 
mentally  handicapped  students  from  all  but  total  ADM. 


Table  2.  Summary  of  Percentage  Changes  in  Actual  and  Projected  Average  Daily  Membership  (ADM) 
in  140  North  Carolina  School  Units 


Number  of  units  with  stated  %  change 

Actual  % 
change 
in  total 
ADM, 
1981-82 

Projected  %  change  in  ADM  by  grade  level 

1985-86  to  1990-91 

1985-86  to  1995-% 

Percentage 

change 

to  1985-86' 

K-6 

7-9                     10-12                K-12 

K-6                   7-9                  10-12 

K-12 

Increase 

10%  or  more 

1 

27 

3                        1                        6 

37                      15                      11 

20 

5%  to  10% 

7 

25 

3                        6                        8 

25                       6                       8 

12 

0%  to  5% 

16 

31 

9                      12                      24 

28                      23                      13 

30 

Decrease 

-0%  to    -5% 

65 

39 

24                      29                      56 

27                      20                      15 

23 

-5%  to  -10% 

37 

14 

36                      39                      42 

11                      24                     28 

38 

-10%  to  -15% 

10 

4 

39                      32                        3 

10                     25                      23 

13 

-15%  to  -20% 

-) 

0 

15                      18                        1 

2                      20                     27 

3 

-20%  to  -25% 

0 

0 

11                        3                        0 

0                       5                       8 

1 

-25%  to  -30% 

0 

0 

0                        0                        0 

0                        1                        5 

0 

-30%  or  more 

0 

0 

0                        0                        0 

0                        1                        2 

0 

Percentage  of 
units  with 
decreased  ADM 

82.6% 

40.7% 

89.3%               86.4%               72.9% 

35.7%               68.6%               77.1% 

55.5% 

1.  The  Rockingham  County  and  Western  Rockingham  i 
Source:  Table  3. 


;  are  excluded  because  of  a  shift  in  schools  from  one  unit  to  another  during  the  period. 
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increase  of  17.9  per  cent  in  Dare  County.  For  the  period 
1985-86  to  1990-91,  declines  in  total  ADM  of  more  than 
10  per  cent  are  expected  in  four  units  (Statesville,  Kings 
Mountain,  Kannapolis,  and  Alleghany  County),  while  in- 
creases in  total  ADM  of  10  per  cent  or  more  are  expected 
in  the  Dare,  Onslow,  Currituck,  Perquimans,  Brunswick, 
and  Carteret  county  units. 


For  the  period  1985-86  to  1995-96,  seventeen  units  are 
expected  to  have  decreases  in  total  ADM  exceeding  10  per 
cent.  Twenty  units  are  expected  to  have  increases  in  total 
ADM  of  10  per  cent  or  more  during  that  period,  and  six 
of  those  units  (Dare,  Onslow,  Currituck,  Brunswick,  Wake, 
and  Perquimans)  are  expected  to  have  increases  of  20  per 
cent  or  more.  ■ 


Table  3.  Actual  and  Projected  Change  in  Average  Daily  Membership'  (ADM) 
by  Grade  Level  for  140  North  Carolina  School  Units 


Actual  %  changes  in  ADM 

Projected  percentage  change  in  ADM  by  grade  level 

1981-82  to 
1985-86 

K-12 

1985-86  to  1990-91 

1985-86  to  1995-96 

School  unit 

K-6 

7-9             10-12            K-12 

K-6               7-9              10-12 

K-12 

Alamance 

-10.2% 

12.9% 

-16.1%          -19.9%            -2.9% 

21.2%            -4.0%           -18.6% 

4.7% 

Burlington 

-8.5 

3.5 

-19.4            -22.6              -9.0 

9.9            -18.0             -26.7 

-6.6 

Alexander 

-3.4 

-1.6 

-16.5              -3.5              -5.8 

1.1 

17.7               -14.3 

-6.9 

Alleghany 

-7.8 

-5.6 

-14.7            -15.2            -10.2 

-13.2 

15.7               -21.2 

-15.7 

Anson 

-5.1 

-5.8 

-6.0               -0.5               -4.7 

-10.6 

10.8                -6.0 

-9.7 

Ashe 

-4.8 

-6.4 

-8.5              -8.1               -7.3 

-15.1 

11.0              -10.7 

-13.1 

Avery 

-7.9 

1.5 

-16.9            -17.3              -7.7 

0.7 

15.2               -23.4 

-9.1 

Beaufort 

-3.3 

-11.8 

-0.5              -5.2              -7.6 

-12.7 

16.9               -15.5 

-14.3 

Washington  City 

0.0 

-0.8 

-0.7              -8.1               -2.4 

A2              -3.0                 2.8 

-2.3 

Bertie 

-6.2 

-1.7 

2.9              -5.6              -1.4 

-2.5               2.5               -8.2 

-2.5 

Bladen 

-♦.8 

-8.1 

-11.2            -10.7              -9.3 

-14.6            -18.7              -15.8 

-15.7 

Brunswick 

6.2 

18.8 

-2.2               7.5              10.9 

32.9              13.3               10.6 

23.0 

Buncombe 

-*.6 

5.2 

-12.2            -10.3              -2.9 

7.9              -6.8               -8.9 

0.2 

Asheville 

Al 

2.7 

-t.9 

17.9               -3.6 

3.6              -3.0              -10.4 

-1.0 

Burke 

-3.5 

-1.0 

-12.7 

10.2              -6.0 

-3.1              -10.4               -14.0 

-7.3 

Cabarrus 

-3.0 

11.4 

-12.3 

14.6               -0.7 

18.7              -0.9             -12.9 

6.3 

Kannapolis 

-10.9 

-2.0 

-22.8 

17.7             -10.7 

2.6            -24.6              -31.0 

-11.5 

Caldwell 

-6.9 

0.1 

-15.4 

18.5              -7.7 

0.2            -14.8              -17.9 

-7.3 

Camden 

-11.7 

1.8 

-13.8 

21.8               -7.5 

-0.6             -11.6              -19.0 

-7.5 

Caneret 

7.8 

16.7 

6.9              -3.4              10.2 

23.2              21.3                 5.3 

19.1 

Caswell 

-6.5 

-0.4 

-10.0              -8.1               -4.5 

-2.0              -5.6              -16.0 

-5.9 

Catawba 

-1.1 

-0.9 

-7.5              -5.4              -3.6 

0.6            -10,4               -5.9 

-3.6 

Hickory 

-4.7 

4.3 

-22.4               -7.6               -5.7 

7.5            -16.2              -15.1 

-3.9 

Newton 

-4.6 

2.5 

-8.1              -7.8              -2.3 

6.7              A.\              All 

-1.1 

Chatham 

-3.2 

9.4 

-10.1             -17.1               -1.6 

15.2              -2.5              -15.0 

3.8 

Cherokee 

-2.9 

A.l 

An               -3.4               AA 

-6.6              -8.7               -8.5 

-7.5 

Chowan 

-2.1 

-0.3 

4.1                 5.7                2.0 

2.0               3.9                6.6 

3.4 

Clay 

1.3 

4.4 

-13.7                4.2               -0.4 

4.7            -11.6                 3.1 

0.1 

Cleveland 

-7.3 

-6.8 

-10.7             -11.3               -8.7 

-9.4             -14.9               -18.7 

-12.7 

Kings  Mountain 

-6.0 

-12.1 

-16.1               -0.4             -10.8 

-14.8            -25.3              -19.4 

-18.3 

Shelby 

-9.7 

-2.9 

-5.7            -18.6              -7.1 

^.0               -8.8               -19.2 

-8.6 

Columbus 

-4.7 

2.6 

-7.2              -2.9              -1.0 

-2.0               0.3                 0.9 

-0.8 

Whiteville 

-3.0 

2.8 

-2.6              -7.6              -0.6 

-0.1                3.8               -3.8 

0.1 

Craven 

6.5 

7.8 

4.5                0.7                5.7 

11.8              11.3               10.6 

11.3 

Cumberland 

-0.2 

6.9 

-6.3               -7.1                 0.5 

8.5              -2.4               -7.6 

2.3 

Currituck 

5.1 

24.0 

3.3               0.0              14.4 

37.3              29.5               25.1 

33.1 

Dare 

17.9 

41.0 

12.0               2.5              25.3 

55.6              64.8                .34.4 

53.1 

Davidson 

-1.9 

7.7 

-10.8              -9.7              -1.2 

14.3               -3.7                -7.8 

4.4 

l^xington 

-9.3 

2.0 

-23.2            -16.4              -8.4 

7.9             -20.1               -29.3 

-7.4 

Thomasville 

-11.2 

-0.9 

-16.7            -15.7              -8.3 

3.2            -18.5              -24.8 

-8.6 

Davie 

-3.3 

-0.6 

^0 

-9.4               -3.4 

1.6 

-9.3                -6.7 

-3.1 

Actual  %  changes  in  ADM 
1981-82  to 
1985-86 


Projected  percentage  change  in  ADM  by  grade  level 


1985-86  to  1990-91 


1985-86  to  1995-96 


-3.7% 
1.9 
0.3 

■5.7 

■4.9 
-2.0 
-2.5 
4.6 
-1.3 
-9.3 
-3.4 
-7.5 
-3.1 
-8.2 


-0.6 

-10.1 

-5.8 

5.0 

-9.8 

2.2 

-10.2 

-11.6 

-2.9 

-0.8 

-4.9 

1.7 

-3.2 


-4.6 
4.6 
-6.0 
-7.5 
-0.3 
-3.3 
-0.3 
-24 
0.0 
-9.7 
-3.0 
-10.3 
9.2 
1.3 
3.2 
-0.8 
-1.1 
-0.3 
5.8 


1.7 

-6.2 

-3.0 

-6.0 

0.2 

4.5 

6.8 

-11.3 

5.9 

-3.9 

94 

-22.9 

0.8 

-23.4 

8.3 

-7.2 

-7.9 

-14.4 

0.0 

-7.6 

94 

5.2 

6.8 

-19.6 

8.5 

-34 

-1.1 

-194 

4.1 

-8.2 

10.1 

-11.3 

4.7 

-6.2 

3.1 

-1.8 

4.4 

-15.6 

10.9 

-1.6 

0.0 

-2.6 

14.5 

-24.5 

-2.5 

-12.3 

1.7 

-0.4 

-0.3 

-6.8 

7.3 

-3.2 

4.8 

-10.0 

-5.8 

-11.1 

4.6 

-12.7 

7.7 

-7.4 

-0.9 

4.7 

4.0 

-14.0 

-6.1 

-21.5 

14.9 

-9.2 

5.1 

-2.5 

-2.5 

-8.3 

4.8 

-1.3 

5.6 

1.4 

-0.6 

-144 

11.5 

-10.0 

-1.5 

-16.7 

29.2 

7.3 

12.8 

-7.0 

17.2 

16.2 

10.0 

-5.0 

15.6 

-1.4 

7.9 

-114 

10.9 

19.7 

-54% 
-2.2 


-3.4 
-11.7 

2.5 
-14.2 


-7.9 
8.5 
-13.8 
-1.8 
4.7 
-8.3 
-6.9 
0.2 
-9.0 
-5.9 
-2.6 
7.9 


-3.2% 

8.0 

3.5 
-5.5 

0.3 
-2.2 

7.9 

6.3 
-7.3 


-0.3 
3.5 

-7.9 
1.0 

-7.7 

18.7 
3.8 
9.5 
1.2 
5.5 
1.3 

10.9 


3.6% 
24.0 
18.6 
-3.0 
-0.5 
12.6 
24.8 
29.2 

3.2 
21.5 
-9.4 
14.1 
4.3 


10.4 
7.2 

17.1 
4.3 
6.9 

14.3 


-1.2 
13.1 
3.5 
-12.8 
-7.0 
6.2 
34 


54 
15.9 


15.6 
15.9 


-10.6% 
13.7 


-5.7 

5.2 

-19.9 


-35.2 
-8.5 
-0.1 
-6.8 
4.3 
-10.2 
-13.4 
-7.2 

-7.7 
-16.7 
-21.5 
2.1 
-0.5 
-12.0 


-14.6 

1.9 

-16.9 

35.5 
4.5 

27.6 
68 

20.2 


-6.2? 

6.5 

-2.0 
-10.3 

4.9 
-104 

10.8 

15.0 
-19.5 

-7.1 
-16.6 

-7.5 
-18.5 

-5.8 
-14.9 


-22.6 
4.5 

-26.2 
-7.9 
-6.5 
-8.9 
12.7 


-2.0% 
17.1 
11.7 
-6.7 

1.1 

2.8 
184 
17.9 
-7.9 
13.8 
-144 

4.8 
-7.9 

4.6 
-0.9 


30.4 

-22.4 

15.0 

-9.1 

-0.7 

3.2 

15.2 

-2.9 

1.3 

6.6 

0.6 

-9.2 

-0.3 

1.0 

-6.8 

3.6 

-6.6 

4.0 

-13.0 

-9.0 

-17.7 

-13.8 

-3.9 

104 

-13.5 

0.9 

-10.6 

-6.2 

-6.5 

2.1 

7.5 

7.0 

-27.3 

-7.3 

-2.6 

7.8 

-17.0 

-104 

24.5 

36.4 

10.6 
29.3 


13.8 
5.3 
20.1 


Actual  %  changes  in  ADM 
1981-82  to 
1985-86 


Projected  percentage  change  in  ADM  by  grade  level 


1985-86  to  1990-91 


1985-86  to  1995-% 


Person 

Pitt 

Polk 

Tryon 
Randolph 

Asheboro 
Richmond 
Robeson 

Fairmont 

Lumberton 

Red  Springs 

Saint  Pauls 
Rockingham 

Eden 

Western  Rockingham 

Reidsville 
Rowan 

Salisbury 
Rutherford 
Sampson 

Clinton 
Scotland 
Stanly 

Albemarle 
Stokes 
Surry 

Elkin 

Mount  Airy 
Swain 

Transylvania 
Tyrrell 
Union 

Monroe 
Vance 
Wake 
Warren 
Washington 
Watauga 
Wayne 

Goldsboro 
Wilkes 
Wilson 
Yadkin 
Yancey 


-4.5% 

2.3 
-15.4 

4.0 
-2.1 
-9.7 
■A.3 

0.5 
-4.7 
10.5 


-2.0% 

6.0 

2.5 
19.0 
12.1 
15.4 
-6.4 
AA 

5.0 

2.6 

3.4 

5.7 

1.2 

3.1 
-0.6 
-0.1 

6.9 
10.6 
-5.3 
-10.2 


7.2 
A.6 
10.3 
7.0 
8.0 
0.2 
3.4 
3.1 


19.7 
-6.4 

5.0 
12.1 
-0.6 
A.2 
-2.7 

2.3 
-0.4 
-5.2 


-6.5% 
1.8 
•24.6 
-23.5 

-9.1 
-14.0 


-14.1 
-3.8 
-11.6 
-11.6 
-23.1 
-15.3 
-7.3 
-8.3 
-11.8 
-2.7 
-9.6 
10.4 


18.4 
10.1 
12.3 
-6.6 
-2.4 
-6.0 
-1.1 

-20.2 

-7.3 

2.3 

-10.8 


-15.5 
-14.4 
-11.7 
-17.9 
-5.9 
3.6 


6.1 
-10.9 


-14.0 
-8.6 


-5.0 
-8.2 
-0.2 
-2.3 
5.6 
-5.7 

-13.4 
-5.9 

-11.0 

-17.2 
-2.0 
-7.3 
-3.4 

-10.3 
-1.3 
-3.4 

-12.4 
-3.2 
-0.5 

-10.6 

-14.3 
-0.2 
-7.3 


9.3 
0.6 
17.4 
20.0 


7.9 
11.5 

7.4 
32.2 
-7.2 

1.0 
20.5 


3.4 
-16.0 
-0.6 


-10.7 
-3.4 
-14.5 


-14.0 
-17.6 


-7.4% 

-4.7% 

4.4 

6.7 

-25.5 

8.7 

-15.0 

3.1 

-11.9 

7.5 

-12.5 

9.5 

-9.0 

2.1 

-1.5 

6.1 

-18.7 

9.8 

-21.3 

9.8 

-9.7 

7.4 

-15.2 

0.1 

-14.9 

5.1 

-23.2 

9.7 

-21.6 

0.0 

-20.4 

6.5 

0.6 

4.0 

9.1 

8.9 

•15.3 

0.3 

-5.5 

3.3 

-3.6 

7.1 

2.7 

-0.5 

-3.6 

1.4 

10.7 

1.0 

•4.2 

3.1 

7.7 

22.5 

-3.2 

-8.9 

A.2 

1.0 

13.7 

7.7 

-1.2 

-2.3 

14.0 

-8.6 

16.8 

-9.5 

•Change's  for  Rockingham  County  and  Western  RcKkingham  are  not  shown  because  of  a  shift  in  schools  between  units  during  the  period. 
Source:  Department  of  Public  Instruction  projections. 
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Book  Review 


Common  Ground:  A  Turbulent  Decade  in  the  Lives 
of  Three  American  Families 


by  J.  Anthony  Lukas 

659  pp.  New  York:  Alfred  A.  Knopf,  Publisher  $19.95 


A  turbulent  chapter  in  the  history  of  school  desegrega- 
tion has  ended.  The  conclusion  came  last  year,  when  Judge 
W.  Arthur  Garrity,  Jr.  entered  final  orders  and  closed  the 
file  in  the  13-year-old  Boston  school  desegregation  case. 

Throughout  the  1950s  and  1960s,  the  problems  of 
racism— including  segregated  public  schools— captured 
public  attention  primarily  as  problems  of  the  South.  Then 
the  riots  in  the  black  ghettos  of  northern  cities  in  the  1960s 
shattered  that  illustion.  Desegregation  suits  in  cities  such 
as  Boston  highlighted  the  racial  problems  in  public  schools 
in  the  Northeast.  Network  television  broadcasts  in  1974  and 
1975  showed  that  school  integration  in  Boston  was  far  from 
peaceful. 

But  wait.  How  could  this  happen  in  Boston— the  "Athens 
of  America,"  historical  hotbed  of  abolitionist  fervor  in  the 
1800s,  ethnic  melting  pot  of  the  1800s,  home  of  the  liberal 
Kennedys,  and  capital  and  largest  city  of  the  only  state  to 
vote  for  George  McGovem  in  the  1972  presidential  election? 

In  an  effort  to  help  us  understand,  former  New  York 
Times  reporter  J.  Anthony  Lukas  chronicles  the  story  of  the 
early  years  of  school  desegregation  in  Boston  in  this  Pulitzer 
Prize-winning  book.  Common  Ground:  A  Turbulent  Decade 
in  the  Lives  of  Three  American  Families.  Lukas  declines  to 
render  his  own  explicit  judgment  about  the  merits  of  Judge 
Garrity's  decision  to  order  massive  citywide  busing  as  a 
remedy  for  years  of  official  action  promoting  school  segrega- 
tion in  Boston.  Yet  at  the  same  time,  in  this  profoundly  unset- 
tling book,  he  vividly  portrays  the  episode  as  a  Greek  tragedy 
of  vast  scope.  Lukas's  very  organization  for  the  book  is  tell- 
ing: In  a  manner  that  recalls  Hollywood's  popular  disaster 
movies  of  the  1970 's  he  focuses  on  the  lives  of  a  handful  of 
individuals  whose  fates  propelled  them  toward  a  common 
crisis,  telling  the  big  story  by  switching  back  and  forth  among 
the  individual  stories  about  the  lives  of  real  people.  In  the 
process,  he  gives  meaning— and  human  faces— to  the  word 
"desegregation." 


Appearing  first  and  and  last  in  the  book  is  Colin  Diver, 
a  young,  white,  Yankee,  liberal  attorney  who  was  a  member 
of  the  mayor's  braintrust.  Along  with  his  wife,  Joan,  Diver 
is  dedicated  to  revitalizing  and  reforming  inner-city  life  in 
Boston— even  moving  his  family  into  a  depressed  neighbor- 
hood—yet he  also  is  concerned  about  the  safety  and  edu- 
cation of  his  sons.  Lukas  seems  to  be  most  familiar  with 
and  sympathetic  to  Diver;  indeed,  he  seems  to  cast  the  at- 
torney as  his  alter  ego,  a  young  liberal  bent  on  using  the  grace 
of  big  governments  to  save  his  city  but  who  becomes  ever 
more  disillusioned  about  the  capacity  of  government  to  act 
effectively  in  reforming  such  a  complex  social  environment. 

Common  Ground  a\so  focuses  on  Rachel  Twymon,  a 
black,  single  mother  who  struggles  to  rear  six  children 
through  the  meager  financial  support  of  unreliable  jobs  and 
welfare  and  who  rises  as  a  neighborhood  leader  while  her 
children  endure  the  first  years  of  busing  in  a  white  high  school 
in  the  working-class  Irish  neighborhood  of  Charlestown. 
Lukas's  third  main  character  is  Alice  McGoff,  an  Irish  widow 
in  Charlestown.  who  also  struggles  to  rear  her  seven  children 
while  rising  as  a  leader  of  stiff  neighborhood  opposition  to 
court-ordered  busing. 

In  addition  to  these  central  characters  and  their  families, 
Lukas  also  directs  his  spotlight  on  several  public  figures  who 
had  prominent  roles  in  Boston's  busing  crisis.  He  observes 
that  Judge  Garrity  was  a  political  ally  of  the  Kennedy  clan 
and  a  resident  of  one  of  Boston's  overwhelmingly  white  sub- 
urbs, an  area  untouched  by  the  racial  strife  in  the  city.  He 
portrays  Garrity  as  a  meticulous  judge  who  steadfastly 
adhered  to  his  view  that  the  law— the  U.S.  Constitution- 
required  him  to  order  busing  as  a  remedy  to  years  of  official 
policies  promoting  segregation  in  the  Boston  schools,  even 
as  the  clamor  of  massive  white  opposition  rose  around  him, 
even  as  violence  flared  repeatedly,  and  even  as  many  whites 
fled  the  city  and  its  embattled  public  schools.  Lukas  leaves 
us  wondering  whether  Garrity's  repeated  insensitivity  to 
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Boston's  political  and  social  realities  undercut  public  respect 
for  the  very  law  he  sought  to  upheld— the  respect  ultimate- 
ly required  for  law  to  retain  its  authority. 

Lukas  also  casts  Mayor  Kevin  White  in  a  starring  role, 
depicting  him  as  a  politician  with  liberal  leanings  whose  in- 
stincts for  pragmatism  and  political  survival  led  him  to  adopt 
an  ambivalent  stance  of  publicly  criticizing  court-ordered 
busing  while  urging  Bostonians  to  comply  peacefully  with 
Judge  Garrity's  orders. 

In  Common  Ground,  Lukas  tells  the  story  of  a  Bostonian 
decade  with  a  tragic  perspective,  portraying  the  characters 
as  mortals,  graced  by  high  ideals  such  as  equality,  community 
solidarity,  and  charity,  yet  hampered  by  such  tragic  flaws 
as  pride,  ambition,  cowardice,  bigotry,  fear,  and  impatience. 
He  shows  us  how  they  often  were  blinded  and  paralyzed  by 
their  complex  social  environment,  an  environment  marked 
by  interlocking  animosities,  racial  animosity  between  blacks 
and  whites,  ethnic  animosity  between  Irish  and  Yankee 
whites,  and  class  animosity  between  poor  Irish  whites  and 
middle-class  and  wealthy  Irish  and  Yankee  whites.  For 
several  generations,  an  uneasy  peace  had  reigned  among  the 
various  factions  of  Boston,  a  truce  that  held  together  as  long 
as  members  of  each  faction  kept  to  their  own  turf,  sticking 
to  their  customary  communities,  schools,  and  jobs. 

But  busing  shattered  the  truce.  It  forced  children  to  cross 
community  lines,  to  violate  the  fiercely  protected  mrf  of  other 
groups,  and  to  mix  with  others  on  "common  ground"  as 
their  parents  had  stubbornly  and  proudly  refused  to  do.  One 
major  result,  reported  by  Lukas  in  sobering  and  chilling 
detail,  was  destruction:  of  lives,  families,  careers,  and 
communities. 

Of  course,  Lukas  also  tells  some  individual  success 
stories:  Lisa  McGoff  shared  her  mother's  outspoken  opposi- 
tion to  busing  yet  as  senior  class  president  in  Charlestown 
High  School  helped  bring  black  and  white  classmates  to  a 
semblance  of  peaceful  coexistence.  George  Walker,  Rachel 
Twymon's  son,  abandoned  an  early  fling  with  crime  and 
proceeded  to  graduate  from  college  and  enter  a  Methodist 
seminary. 

Yet  in  Lukas's  book,  these  few,  individual  successes  are 


thoroughly  overshadowed  by  the  tragic  shredding  of  Boston's 
fragile  social  fabric. 

The  book's  final  chapter  graphically  telegraphs  Lukas's 
tragic  perspective.  It  relates  the  painful  decision  of  Colin 
and  Joan  Diver  to  abandon  their  once-proud  campaign  to 
revitalize  their  city  and— in  the  face  of  rising  crime  in  their 
neighborhood  and  the  declining  school  performance  of  one 
of  their  sons— to  flee  to  a  more  peaceful  suburban  home, 
symbolically  protected  by  a  white  picket  fence. 

Common  Ground  is  marked  by  flaws,  some  minor,  some 
major.  Lukas's  self-conscious  writing  style  is  overloaded 
with  adjectives  and  melodrama,  and  his  discussion  of  the 
legal  issues  in  Boston's  desegregation  suit  could  be  clearer. 
More  important,  though,  is  the  problem  stemming  from  his 
choice  to  end  his  reporting  about  school  desegregation  at 
the  close  of  the  second  year  of  court-ordered  busing,  1975-76. 
By  doing  so,  Lukas  leaves  us  deliberately  and  appropriate- 
ly with  the  question  of  whether  individual  successes  of 
students  like  Lisa  McGoff  and  George  Walker  are  worth  the 
chaos.  But  we  also  are  left  wondering  how  Boston's  schools 
have  fared  since  then.  Lukas  ably  shows  us  how  the  violence 
developed.  Indeed,  given  the  events  leading  up  to  Garrity's 
orders,  such  problems  seem  inevitable  in  retrospect.  But 
those  were  only  the  first  two  years.  How  have  the  past  ten 
years  been?  Has  peace  returned?  Have  black  and  white 
children  in  Boston  found  ways  to  learn  and  play  with  each 
other?  Has  academic  performance  improved?  By  ending  his 
book  in  1976,  Lukas  has  given  us  only  part  of  the  story,  a 
story  begging  for  completion. 

Despite  these  flaws.  Common  Ground  is  an  important, 
revealing,  and  disturbing  book.  As  Robert  Coles  did  in  The 
Children  of  Crisis,  Lukas  has  undercut  many  stereotypes. 
Through  his  remarkable  gift  for  reporting  the  pertinent 
details  of  people's  lives,  he  has  helped  us  step  inside  their 
shoes,  to  see  the  world  as  they  do,  and  to  humanize  them. 
We  still  might  not  like  what  we  see,  but  as  least  we  can  begin 
to  understand  them.  —Benjamin  B.  Sendor 


Reprinted,  with  permission,  from  The  American  School  BoardJoumal,  September 
1986.  Copyright  1986.  the  National  School  Boards  Association.  All  rights  reserved. 


Constitutional  Concerns  in 
Drug  Testing  of  Public  Employees 

by  Stephen  Allred 


J.  oday,  public  attention  is  strongly  focused  on  drug  abuse. 
One  manifestation  of  this  concern  has  been  the  move  toward 
drug  testing  of  employees  in  both  the  public  and  private  sec- 
tors. A  public  employer's  decision  to  implement  drug  testing 
involves  important  policy  considerations,  including  its 
substantial  cost.  Of  equal  importance,  however,  are  the  legal 
issues  involved  in  such  testing.  This  article  will  examine  one 
key  legal  issue:  the  Fourth  Amendment  questions  involved 
when  a  state  or  local  government  entity,  including  a  local 
board  of  education,  undertakes  to  test  its  employees  for  drug 
use.  In  exploring  this  issue,  it  will  examine  some  recent  court 
decisions  on  drug  testing  and  offer  some  conclusions  on  the 
constitutional  limits  of  drug  testing. 

Is  Drug  Testing  a  Search 
Within  the  Fourth  Amendment? 

Public  employees  have  challenged  the  use  of  drug  tests 
as  a  violation  of  their  constitutional  right  to  be  free  of 
unreasonable  searches.  The  Fourth  Amendment  to  the 
United  States  Constitution  states: 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated,  and  no  Warrants  shall  issue, 
but  upon  probable  cause,  supported  by  Oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched  and  the 
persons  or  things  to  be  seized. 


At  first  reading,  it  might  not  appear  that  this  prohibi- 
tion against  unreasonable  searches  and  seizures  would  apply 
to  a  public  employer's  administration  of  a  drug  test.  In  a 
related  context,  however,  the  United  States  Supreme  Court 
has  ruled  that  when  a  police  officer  directs  a  physician  to 
take  a  blood  sample  from  a  defendant  involved  in  an  auto- 
mobile accident  to  determine  alcohol  content,  that  officer 
has  conducted  a  search  under  the  Fourth  Amendment. '  Using 
similar  reasoning,  some  lower  courts  have  recently  ruled 
that  a  public  employer  who  conducts  a  blood  or  urine  test 
of  employees  is  carrying  out  a  search  within  the  meaning 
of  the  Fourth  Amendment.^ 

When  Is  Drug  Testing  Permitted? 

Assuming  that  the  administration  of  a  blood  or  urine 
test  to  detect  drug  use  represents  a  search  of  a  person,  in 


The  author  is  an  Institute  of  Government  faculty  member  whose  fields  in- 
clude personnel  law.  This  article  first  appeared  in  Local  Government  Law  Bulletin 
No.  26  (October  1986). 


1.  Schmerber  V.  California,  384  U.S.  757, 767  (1966)  ("compulsory  administra- 
tion of  a  blood  test .  .  .  plainly  involves  the  broadly  conceived  reach  of  a  search 
and  seizure  under  the  Fourth  Amendment"). 

2.  Amalgamated  Transit  Union  (AFL-CIO)  v.  Suscy,  538  F2d  1264,  1267 
(7th  Cir),  cert,  denied.  429  U.S.  1029  (1976);  Jones  v.  McKenzie,  628  F  Supp. 
1500,  1508  (D.D.C.  1986);  McDonell  v.  Hunter,  612  F  Supp.  1122.  1127  (D.  Iowa 
1985);  AUen  v.  City  of  Marietta.  601  F  Supp.  482. 489  (N.D.  Ga.  1985);  Patchogue- 
Medford  Congress  of  Teachers  v.  Board  of  Educ.  119  A.D.2d  35,  505  N.Y.S.2d 
888  (1986);  but  see  Turner  v.  Fraternal  Order  of  Police.  500  A. 2d  1005,  1009-11 
(D,C.  Ct.  App.  1985)  (Nebeker,  J.,  concurring)  (questioning  whether  Fourth 
Amendment  concerns  are  implicated  in  urinalysis);  Hester  v.  Cityof  Milledgeville, 
598  F  Supp.  1456.  1457  n.2  (M.D.  Ga.  1984)  (striking  down  use  of  polygraph 
examination  to  determine  drug  use  by  firefighters  or  police  but  stating  that  urinalysis 
procedures  do  not  violate  employees'  constitutional  rights). 
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what  circumstances  may  a  public  employer  conduct  such 
a  search  without  violating  the  Constitution? 

It  should  be  noted  at  the  outset  that  the  Constitution  does 
not  prohibit  all  searches;  it  prohibits  only  unreasonable 
searches.'  As  the  Supreme  Court  has  stated,  the  question 
of  what  constitutes  an  unreasonable  search 

is  not  capable  of  precise  definition  or  mechanical  applica- 
tion. In  each  case  it  requires  a  balancing  of  the  need  for  the 
particular  search  against  the  invasion  of  personal  rights  that 
the  search  entails.  Courts  must  consider  the  scope  of  the  par- 
ticular intrusion,  the  manner  in  which  it  is  conducted,  the 
justification  for  initiating  it,  and  the  place  in  which  it  is 
conducted." 

In  other  words,  the  Fourth  Amendment  protects  against  in- 
trusions in  circumstances  in  which  the  individual  has  a 
legitimate  expectation  of  privacy.'  That  legitimate  expecta- 
tion in  turn  depends  on  two  requirements:  "first,  that  [the] 
person  have  ...  an  actual  (subjective)  expectation  of  privacy, 
and  second,  that  the  expectation  be  one  that  society  is 
prepared  to  recognize  as  'reasonable.'  "'* 

Applying  these  standards  to  the  drug  testing  of  public 
employees,  the  courts  have  recognized  that  an  employee's 
legitimate  expectation  of  privacy  is  implicated  if  he  or  she 
is  required  by  the  employer  to  give  a  blood  or  urine  sample 
for  analysis.''  A  public  employee  does  not  lose  basic  con- 
stitutional protections  by  virtue  of  his  employment  but  re- 
tains certain  privacy  interests.  But  the  inquiry  does  not  end 
there,  because  the  employee's  "boss'— the  government— 
also  has  a  legitimate  interest  in  ensuring  responsible  and 
safe  performance  of  duties  by  the  employee.*  In  the  public 
sector,  then,  the  employee's  privacy  interest  and  freedom 
from  unreasonable  searches  must  be  balanced  against  the 
government's  competing  interest  to  determine  whether  the 
drug  test— the  search— is  reasonable. 


3.  Carroll  v.  United  States  267  U.S.  132  (1925). 

4.  Bell  V.  Wolfish.  441  U.S.  520.  559  (1979). 

5.  Terry  V.  Ohio,  392  U.S.  1  (1968);  Schmerber.  384  U.S.  at  767  ("The  over- 
riding function  of  the  Fourth  Amendment  is  to  protect  personal  privacy  and  dignity 
against  unwarranted  intrusion  by  the  State.") 

6.  Katz  V  United  States,  389  U.S.  347.  361  (1967)  (Harlan,  J.,  concurring); 
see  also  Smith  v  Maryland,  442  U.S.  735,  740  (1979). 

7  See.  e.g. .  McDonell,  612  F.  Supp.  at  1127  ("urine  is  discharged  and  dis- 
posed of  under  circumstances  where  the  person  certainly  has  a  reasonable  and 
legitimate  expectation  of  privacy.  One  does  not  reasonably  expect  to  discharge 
urine  under  circumstances  making  it  available  to  others  to  collect  and  analyze 
in  order  to  discover  the  personal  physiological  secrets  it  holds..."). 

8.  Allen,  601  F  Supp.  at  489;  McDonell,  612  F  Supp.  at  1128;  Jones,  628 
F  Supp  at  1508. 


"Probable  Cause"  and 
"Reasonable  Suspicion" 

Whether  a  public  employer's  decision  to  implement  drug 
testing  will  be  deemed  "reasonable"  appears  to  be  a  func- 
tion of  the  nature  of  the  work  of  the  employees  to  be  tested. 
To  state  the  point  simply,  some  employees  have  less  of  a 
privacy  interest  than  others.  Although  the  cases  are  not 
uniform,  some  courts  have  ruled  that  employees  whose  work 
does  not  involve  high  risk  to  themselves  or  to  the  public  may 
be  tested  only  if  an  employer  has  "probable  cause"— 
reasonable  grounds  for  believing  that  a  particular  employee 
is  probably  using  drugs.'  When,  on  the  other  hand,  ques- 
tions of  public  safety  are  paramount,  some  courts  have  ap- 
plied a  less  stringent  standard:  that  an  employer  have  a 
"reasonable  suspicion"  that  an  employee  is  using  drugs. 
Although  this  standard  requires  only  that  the  employer  have 
reasonable  grounds  to  suspect  drug  use  by  an  employee,  it 
still  must  be  supported  by  evidence  that  supports  a  suspi- 
cion that  a  particular  employee  is  using  drugs.  Under  either 
standard,  the  employee's  privacy  interests  are  balanced  with 
the  employer's  safety  and  performance  interests.  The  bal- 
ancing of  these  interests  by  various  courts  has  led  to  mixed 
results.  Five  recent  court  decisions  show  some  of  the  pit- 
falls that  a  school  board  may  encounter  in  conducting  a  drug- 
testing  program. 

Recent  Court  Decisions 
When  the  "Probable  Cause" 
Standard  Is  Used 

In  Jones  v.  McKenzie,  '^  the  federal  district  court  for  the 
District  of  Columbia  struck  down  the  D.C.  city  school 
system's  requirement  that  each  of  its  200  Transportation  Divi- 
sion employees  submit  to  urine  testing.  Concerned  that  these 
employees— many  of  whom  drove  and  serviced  school 
buses— were  using  drugs,  the  city  carried  out  the  blanket 
urinalysis  screening.  A  number  of  employees,  including 
plaintiff  Juanita  Jones,  tested  positive  for  THC  metabolites, 
which  indicate  marijuana  use.  She  was  later  discharged  for 
use  of  marijuana.  Asserting  that  she  had  never  used  drugs 
of  any  type,  Ms.  Jones  sued,  maintaining  that  the  city's  ad- 
ministration of  the  urine  test  constituted  an  unreasonable 
search  and  violated  her  right  to  privacy. 


9.  For  further  elaboration  on  the  probable  cause  standard,  see  Illinois  v.  Gates, 
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Balancing  the  interests  of  the  city  government  and  the 
employee,  the  court  said  that  the  issue  to  be  decided  was: 

whether  plaintiff,  serving  as  a  bus  attendant  assisting 
students,  particularly  handicapped  ones,  in  traveling  by  bus 
to  and  from  school  had  a  reasonable  expectation  of  privacy 
from  a  search  by  mandatory  urine  testing  for  drugs  and 
whether  any  such  expectation  is  outweighed  by  public  safe- 
ty considerations." 

The  court  ruled  that  Ms.  Jones's  privacy  interest  out- 
weighed the  government's  desire  to  test  all  of  its  employees 
under  the  guise  of  ensuring  public  safety.  Further,  the  city 
had  no  reason  to  believe— that  is,  it  had  no  probable  cause- 
that  those  employees  used  drugs.  Thus  in  this  case,  when 
the  employee  was  not  responsible  for  actually  transporting 
school  children  or  assuring  that  their  school  buses  were  in 
safe  working  order,  the  balance  was  struck  in  her  favor.  The 
court  noted  that  lesser  expectations  of  privacy  might  be  found 
if  the  employee  in  question  was  a  bus  driver  or  mechanic, 
with  whom  obvious  and  direct  safety  concerns  would  arise— 
or  if  the  employee  was  a  police  officer  whose  drug  use  could 
pose  serious  risks  to  the  safety  of  fellow  employees  and  the 
public.'^ 

Allen  V.  City  of  Marietta^^  involved  sixteen  city  em- 
ployees who  worked  with  high-voltage  electric  wires.  The 
city  manager  of  Marietta,  Georgia,  had  received  allegations 
of  drug  use  on  the  job  by  these  employees;  he  therefore 
authorized  an  undercover  agent,  posing  as  a  city  employee, 
to  observe  drug  use  by  those  sixteen. 

The  agent  reported  that  employees  smoked  marijuana 
on  the  job.  The  employees  were  summoned  to  the  city 
manager's  office  and  told  that  they  would  be  terminated 
unless  they  immediately  took  a  urine  test.  Six  employees 
tested  positively  and  were  fired.  They  sued,  claiming  that 
the  urinalysis  was  an  unconstitutional  search  in  violation 
of  the  Fourth  Amendment. 

The  Georgia  federal  district  court  ruled  that  the  city 
had  probable  cause,  on  the  basis  of  the  undercover  agent's 
report,  to  believe  those  employees  were  using  drugs. 
Weighing  the  government's  interest  in  the  safe  performance 
of  work  against  the  employees'  privacy  interest,  it  upheld 
the  urine  test.  The  court  characterized  the  drug  test  as  "part 
of  the  government's  legitimate  inquiry  into  the  use  of  drugs 
by  employees  engaged  in  extremely  hazardous  work."  ^*  Allen 


differs  iromJones,  then,  in  that  (a)  the  testing  was  triggered 
by  the  employer's  knowledge  of  drug  use  by  a  discrete  group 
of  employees,  and  (b)  the  risk  to  the  public  and  other 
employees  was  high. 


When  the  "Reasonable  Suspicion" 
Standard  Is  Used 

In  McDonell  v.  Hunter.^^  three  correctional  officers 
challenged  the  Iowa  Department  of  Corrections'  drug-testing 
policy,  which  required  employees  to  submit  to  a  urinalysis 
or  blood  sampling  "when  requested."  Drug  tests  could  be 
administered  to  employees  at  any  time  under  this  policy, 
without  any  evidence  of  drug  use  by  the  employee.  The  state 
argued  that  the  policy  was  intended  to  prevent  the  smuggling 
of  drugs  by  prison  guards  to  inmates,  reasoning  that  em- 
ployees who  use  drugs  are  more  likely  than  nonusers  to 
engage  in  drug  smuggling. 

Because  of  the  inherent  safety  risks  involved  in  operating 
a  prison,  the  courts  had  previously  established  a  less  stringent 
standard  than  "probable  cause"  to  justify  searches  of  prison 
inmates  and  visitors.'*  The  Iowa  federal  district  court  in 
McDonell  similarly  ruled  that  a  search  of  a  prison  employee 
could  be  conducted  using  the  standard  of  "reasonable  suspi- 
cion, on  the  basis  of  specific  objective  facts  and  rational  in- 
ferences that  may  be  drawn  from  those  facts  in  light  of 
experience." '''  The  court  actually  limited  drug  testing  to  those 
instances  in  which  the  employer  had  a  reasonable  suspicion 
that  the  employee  was  then  under  the  influence  of  drugs  or 
alcohol.  Stated  the  court: 

No  doubt  most  employers  consider  it  undesirable  for  em- 
ployees to  use  drugs,  and  would  like  to  be  able  to  identify 
any  who  use  drugs.  [Drug  testing]  can  yield  a  wealth  of  in- 
formation useful  to  the  searcher.  That  potential,  however, 
does  not  make  a  governmental  employer's  search  of  an 
employee  a  constitutionally  reasonable  one." 

In  this  case,  the  court  balanced  the  government's  interest 
in  preventing  drug  smuggling  by  prison  guards  with  the 
employee's  privacy  interest  and  found  the  government's  ra- 
tionale for  its  blanket  drug-testing  policy  (which  allowed 
drug  testing  without  any  evidence  of  drug  use)  "far  too  at- 
tenuated to  make  seizures  of  body  fluids  constitutionally 
reasonable."'* 
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In  a  similar  context  involving  police  officers,  the  District 
of  Columbia  Court  of  Appeals  in  Turner  v.  Fraternal  Order 
ofPolice^°  upheld  a  department  regulation  requiring  any 
police  officer  suspected  of  drug  use  to  submit  to  urinalysis. 
The  court  construed  the  term  "suspected"  as  "requiring  a 
reasonable,  objective  basis  for  medical  investigation  through 
urinalysis."^'  In  other  words,  testing  was  upheld  only  where 
there  was  "a  reasonable  objective  basis  to  suspect  that  a 
urinalysis  will  produce  evidence  of  an  illegal  drug  use."^^ 
Blanket  testing  was  not  enforced. 

The  court  weighed  the  police  officer's  privacy  interest 
against  the  public  interest  in  safe  performance  of  duties  and 
struck  the  balance  in  favor  of  testing.  Noted  the  court. 
"[P]olice  officers  may  in  certain  circumstances  enjoy  less 
constitutional  protection  than  the  ordinary  citizen."^^ 

In  Patchogue-Medford  Congress  of  Teachers  v.  Board 
of  Education,^*  a  New  York  state  court  struck  down  blanket 
drug  testing  for  school  teachers  as  unconstitutional.  In  this 
case,  probationary  school  teachers  were  ordered  to  submit 
to  urinalysis  as  a  condition  of  obtaining  tenured  positions. 
The  union  representing  the  teachers  sued,  asserting  a  Fourth 
Amendment  violation.  Balancing  the  teachers'  privacy  in- 
terest against  the  government's  need  for  drug  testing  so  it 
could  identify  which  probationary  teachers  were  unfit  to 
teach,  the  court  ruled  that  the  teachers'  expectation  of  privacy 
prevailed.^'  In  so  doing,  it  contrasted  the  teacher's  job  with 
other  public  positions: 

[T]he  need  of  public  employers  to  conduct  urine  tests  to  ascer- 
tain illegal  drug  usage  in  the  teaching  profession,  important 
as  it  may  be.  is  not  as  crucial  as  in  other  governmental  posi- 
tions, such  as  that  of  police  officer,  firefighter,  bus  driver, 
or  train  engineer,  where,  given  the  nature  of  the  work,  the 
use  of  controlled  substances  would  ordinarily  pose  situations 
fraught  with  imminent  and  grave  consequences  to  public 
safety.^* 

But  the  court  rejected  the  claim  that  probable  cause 
should  be  required  before  drug  testing  may  be  imposed, 
noting  that  such  a  standard  is  more  appropriate  when  the 
search  is  concerned  with  discovery  of  evidence  for  use  in 
acriminal  trial;  rather,  the  court  said,  the  appropriate  stan- 
dard is  reasonable  suspicion.  In  this  case,  the  court  found 
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that  the  school  district  had  absolutely  no  indication  of  drug 
use  by  any  teacher;  the  superintendent's  order  was  thus  "an 
act  of  pure  bureaucratic  caprice."^'' 

Implications  for  the 
Public  Employer 

What  can  we  learn  from  these  recent  cases?  First,  if 
an  employer  has  probable  cause  to  believe  that  an  employee 
is  using  drugs,  drug  testing  is  constitutionally  permitted. 
However,  as  noted  above,  a  court  may  hold  a  public  employer 
to  the  less  stringent  reasonable  suspicion  standard  in  cir- 
cumstances in  which  public  safety  concerns  are  high.  Note 
that  in  each  case  discussed  above,  in  balancing  these  interests 
the  court  considered  the  nature  of  the  employee's  duties  and 
responsibilities.  A  court  would  likely  hold,  for  example,  that 
drug  use  by  a  school  bus  attendant,  a  secretary,  or  a  mail 
room  employee  poses  less  danger  to  the  safe  transaction  of 
the  public's  business  than  drug  use  by  a  high-voltage  utility 
worker,  a  school  bus  driver,  or  an  air  traffic  controller. 

Second,  whether  the  court  holds  an  employer  to  the 
higher  standard  or  the  lower  standard,  it  appears  that  blanket 
testing  (that  is,  testing  without  any  evidence  of  drug  use) 
is  not  permissible. 

Third,  although  the  courts  closely  scrutinize  across-the- 
board  drug  testing  of  employees,  they  seem  prepared  to  give 
job  applicants  less  protection.  Although  neither  case  squarely 
presented  the  question,  both  the  McDonell  court  and  the 
Jones  court  stated  that  drug  testing  could  be  required  as  part 
of  a  pre-employment  physical  examination.  ^^  Thus  it  would 
appear  that  an  employer  may  require  drug  testing  as  part 
of  its  applicant-screening  process;  but  when  the  person  to 
be  tested  is  already  an  employee,  the  balancing  test  noted 
above  is  to  be  applied. 

Fourth,  clearly  the  mere  fact  that  blanket  drug  testing 
nets  some  employees  who  test  positive  does  not  mean  that 
the  testing  itself  will  be  upheld.  The  positive  results  do  not 
justify  the  constitutionally  impermissible  means. 

Fifth,  the  employer  should  use  reasonable  procedures 
to  ensure  the  validity  of  the  test  results.  In  Jones,  the  in- 
structions for  the  city-administered  screening  test  directed 
those  who  gave  the  test  to  confirm  a  positive  result  by  an 
alternative  method.  The  city's  failure  to  do  so  was  criticized 
by  the  court  and  contributed  to  the  decision  to  overturn  the 

employee's  dismissal.^' 

(continued  on  page  36) 
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Beyond  the  Classroom: 

Assignment  of  Noninstructional 

Duties  to  Teachers 


by  Martha  Cromartie 


xT.  teacher's  most  important  responsibility  is  instructing 
students  in  the  classroom.  Doing  this  well  requires  work 
outside  the  classroom  and  beyond  the  school  day.  Teachers 
must  prepare  for  class,  grade  papers,  advise  students,  meet 
with  parents,  and  keep  up  with  new  information  and 
methods  in  their  fields.  They  also  often  have  other  respon- 
sibilities directly  related  to  their  classroom  teaching,  such 
as  supervising  curriculum-related  clubs  and  serving  on  text- 
book and  curriculum  development  committees.  As  facul- 
ty members,  teachers  must  participate  in  faculty  meetings 
and  serve  on  committees  that  contribute  to  the  improve- 
ment of  the  school.  They  may  also  have  bus,  cafeteria,  and 
playground  duty,  all  of  which  are  necessary  to  keep  schools 
running  safely  and  smoothly.  Furthermore  they  may  be  re- 
quired to  perform  noninstructional  tasks  less  closely  related 
to  the  instructional  program  or  the  operation  of  the  school 
during  regular  school  hours— perhaps  supervising  spec- 
tators at  athletic  contests,  collecting  tickets  at  school  events, 
or  chaperoning  school  dances. 

Fulfilling  all  of  these  nonteaching  responsibilities 
reduces  teachers'  time  for  instructional  activities  and  may 
affect  the  school  climate.  Assignment  of  nonteaching  duties 
may  also  lead  to  individual  dissatisfaction,  dissension,  and 
even  lawsuits.  This  article  focuses  on  noninstructional 
duties  and  the  legal  issues  they  raise. 


Defining  Teachers'  Duties 

In  trying  to  define  the  scope  of  a  teacher's  duties,  one 
must  look  to  statutes,  policies  of  both  the  state  educational 
agency  and  the  local  board  of  education,  the  teacher's  con- 
tract, and  routine  practice  in  both  the  school  administrative 
unit  and  the  individual  school. 

Statutory  definitions  of  teachers'  duties  are  often  stated 
in  broad  terms,  delegating  authority  to  assign  specific  tasks 
to  local  boards  of  education  or  school  administrators.  For 
example.  North  Carolina  G.S.  115C-307  lists  eight  basic 
duties,  including:  to  maintain  order  and  discipline,  to  pro- 
vide for  the  general  well-being  of  smdents,  to  teach,  and 
to  enter  into  the  superintendent's  plan  for  professional 
growth.'  Almost  any  assignment  can  be  justified  under  at 
least  one  of  the  eight.  In  setting  out  each  of  these  duties, 
the  statute  says,  "It  shall  be  the  duty  of  all  teachers  .  .  . 
when  given  authority  over  some  part  of  the  school  pro- 
gram by  the  principal  .  .  .  ."  This  language  indicates  that 
the  General  Assembly  expects  principals  to  assign  duties 
to  teachers  and  that  these  duties  will  include  more  than 
classroom  teaching. 

Besides  setting  out  the  duties  of  teachers.  North 
Carolina  statutes  give  local  school  boards  the  authority  to 
hire  teachers  and  make  rules  regarding  the  conduct  and 
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duties  of  their  employees. ^  Principals  are  authorized  to 
assign  duties  to  teachers  with  regard  to  the  discipline,  well- 
being,  and  medical  care  of  students.' 

A  local  school  board's  policies  and  regulations  often 
address  teachers"  responsibilities  outside  the  classroom. 
Some  boards  adopt  general  statements;  others  are  more 
specific  about  the  noninstructional  duties  teachers  may  be 
expected  to  perform.  The  Winston-Salem/Forsyth  Coun- 
ty Board  of  Education's  job  description  for  teachers  states, 
"The  teacher  accepts  responsibility  for  non- instructional 
duties  as  may  be  assigned  by  the  principal,  superintendent, 
school  board  or  other  administrative  personnel.""  Wake 
County's  comparable  job  description  is  more  detailed:  "Ad- 
ditional responsibilities  such  as  the  following  may  be 
assigned:  bus  duty,  cafeteria  supervision,  playground  du- 
ty, supervision  of  extracurricular  activities,  service  on 
committees."' 

A  teacher's  noninstructional  duties  may  also  be  set  out 
in  his  employment  contract.  Some  school  boards  use 
"unified"  contracts  in  which  extracurricular  assignments 
are  made  a  part  of  the  teaching  contract.  Other  boards, 
especially  in  districts  where  teachers  are  unionized,  use 
contracts  that  attempt  to  describe  specifically  all  types  of 
nonteaching  assignments.  Where  collective  bargaining  does 
not  exist,  individual  contracts  are  usually  less  specific  in 
listing  teachers'  duties,  and  obligations  that  are  reasonably 
incidental  to  the  contract  terms  are  often  implied. 

In  some  school  districts  teachers  enter  into  two  con- 
tracts, one  dealing  with  regular  teaching  duties  and  the  sec- 
ond dealing  with  other  assignments.  In  West  Virginia  state 
law  requires  that  assignments  of  extracurricular  duty  be 
made  in  writing  and  separate  from  the  teacher's  employ- 
ment contract.*  Frequently  the  duties  covered  by  the  sec- 
ond contracts  are  only  those  involving  a  major  time  com- 
mitment and  additional  compensation,  such  as  coaching 
or  directing  the  band.  For  example,  Iowa  law  requires  that 
separate  contracts  be  offered  to  those  who  coach  in- 
terscholastic  athletics.^  Use  of  a  separate  contract  for  a  par- 
ticular duty  does  not  mean  that  a  teacher  may  not  be  as- 


signed some  other  noninstructional  duty  not  stated  in  either 
contract. 

In  some  jurisdictions  a  teacher's  employment  contract 
may  be  conditioned  on  acceptance  or  renewal  of  the  sec- 
ond, extra-services  contract.  A  Massachusettes  court  found 
the  teacher's  general  duties  and  duties  under  the  extra- 
services  contract  so  interrelated  as  to  justify  dismissal  for 
refusal  to  accept  renewal  of  the  second  contract.*  Accord- 
ing to  Iowa  law,  under  specified  conditions  the  assignment 
of  coaching  duties  may  become  a  condition  of  employment.' 
In  West  Virginia,  however,  the  employment  contract  may 
not  be  conditioned  on  the  acceptance  or  renewal  of  extracur- 
ricular assignments.'" 

Challenges  to  Authority 
to  Make  Assignments 

Although  teachers  rarely  question  school  administra- 
tors' authority  to  make  some  noninstructional  assignments, 
challenges  have  been  made  to  assignments  that  appear  to 
be  vague  and  not  based  on  consistent  standards.  A  group 
of  teachers  in  Rhode  Island  objected  to  a  clause  in  their 
contracts  that  read,  "You  shall  perform  all  work  in  a 
satisfactory  manner,  including  such  extracurricular  ac- 
tivities as  may  be  assigned.""  The  teachers  contended  that 
the  clause  was  "vague  and  lacking  in  mutuality."  The  court 
ruled  against  them,  holding  that  the  contract  did  not  ex- 
ceed the  committee's  powers  under  school  or  general  law 
and  did  not  violate  the  tenure  law. 

In  a  New  York  case,  Parrish  v.  Moss,^'^  teachers  sought 
to  annul  a  local  school  board's  resolution  delegating  to  prin- 
cipals the  power  to  assign  teachers  "reasonable  amounts" 
of  service  outside  the  hours  of  classroom  instruction.  The 
teachers  contended  that  this  was  an  improper  delegation 
and  did  not  provide  adequate  safeguards  for  them.  The 
court  disagreed.  It  found  that  the  board  was  authorized  to 
adopt  by-laws  for  the  general  management  of  its  schools. 
According  to  the  by-laws,  each  principal  was  in  full  charge 
of  all  extracurricular  activities  at  his  school.  Thus  the 
delegation  was  proper. 
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12.  200  Misc.  375,  106  N.Y.S.2d  577.  afTd  without  opinion.  279  A.D.  608. 
107  N.Y.S.2d  580  (1951). 
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The  court  also  found  that  the  board's  resolution  itself 
provided  adequate  safeguards  for  teachers.  Principals  could 
assign  only  reasonable  amounts  of  work  outside  of  regular 
classroom  instruction.  Although  "reasonable  amount"  was 
not  defined,  the  court  said  that  assignments  were  to  be 
equitably  distributed  and  records  kept  of  each  assignment. 
Any  teacher  who  felt  unfairly  treated  could  appeal  to  the 
assistant  superintendent. 

The  court  provided  guidelines  for  the  types  of  duties 
that  could  be  assigned.  Only  assignments  within  the  scope 
of  teachers'  duties  were  permissible;  janitorial  service, 
police  service  (traffic  duty),  and  school  bus  driving  were 
not.  Assignments  must  also  be  within  the  scope  of  the 
license  held  by  the  teacher  For  example,  an  English  teacher 
could  be  required  to  coach  plays  but  not  intramural  teams. 

As  long  as  the  duties  were  within  these  guidelines, 
teachers  were  not  entitled  to  additional  compensation.  If 
the  duties  were  outside  the  scope  of  these  guidelines,  ar- 
rangements could  be  made  by  mutual  agreement  for  a 
teacher  to  perform  "extra  service"  and  be  paid  for  it. 

Courts  that  have  upheld  reasonable  assignments  of 
noninstructional  duty  have  relied  on  several  factors: 

1.  The  nature  of  "teaching."  Teaching  is  seen  as  more 
than  formal  instruction.  It  is  a  service  devoted  to  promot- 
ing the  intellectual,  physical,  and  moral  development  of 
students. '^  The  service  is  not  necessarily  confined  to  the 
classroom,  especially  where  outside  activity  enhances 
classroom  work.  Schools  are  set  up  for  students,  not  for 
the  employees.''' 

2.  The  salary  structure  for  teachers.  Teachers  are  not 
paid  an  hourly  wage.  Their  salaries  and  hours  of  employ- 
ment are  fixed  with  regard  to  their  professional  status.  A 
work  day  that  is  longer  than  the  hours  during  which  school 
is  in  session  is  to  be  expected,  and  extra  compensation  is 
not  required.'^ 

3.  The  importance  of  extracurricular  activities.  Ex- 
tracurricular activities  enhance  the  school  program.  The 
activities  serve  the  interests  of  the  students,  the  parents, 
and  the  community  and  are  best  conducted  under  the 
auspices  of  the  school  and  the  supervision  and  guidance 
of  teachers.'* 


13  "The  day  in  which  the  concept  was  held  that  teaching  duty  was  limited 
to  classroom  instruction  has  long  since  passed."  Id.  at  382,  106  N.Y.S.2d  at  584. 

14.  Johnson  v.  United  School  Dist.  Joint  School  Bd.,  201  Pa.  Super.  375, 
378,  191  A. 2d  897,  900  (1963). 

15.  This  reasoning  is  bolstered  by  the  fact  that  teachers  are  exempt  from 
the  overtime-pay  provisions  of  the  Fair  L.abor  Standards  Act  because  they  are 
"professionals."  Joyce.  Schools  and  the  Fair  Labor  Standards  Act,  17  School 
L.  Bull.  2  (Winter  1986)  (citmg  29  C.F.R.  Part  541). 

16  McGrath  v.  Burkhard,  131  Cal.  App.2d  367  372,  280  P2d  864.  870  (1955). 


4.  State  statutes  and  regulations  authorize  school  ad-     ^ 
ministrators  to  assign  a  wide  variety  of  duties  to  teachers, 
including  duties  that  have  only  a  loose  connection  with  their 
instructional  duties. 

5.  Courts  are  reluctant  to  interfere  with  the  administra- 
tion of  public  schools,  and  a  court  will  not  substitute  its 
judgment  for  that  of  school  authorities  if  there  is  a  rational 
basis  for  their  decision. 

Challenges  to  a 
Particular  Assignment 

While  groups  of  teachers  may  question  the  grant  of 
authority  under  which  assignments  are  made,  individual 
teachers  are  more  likely  to  question  a  particular  assign- 
ment because  they  think  it  is  unreasonable  and/or  not  re- 
quired by  their  contract.  In  most  cases  dissatisfaction  with 
a  particular  assignment  can  be  worked  out  between  the 
teacher  and  the  administrator.  Even  when  an  amicable  solu- 
tion cannot  be  reached,  teachers  usually  are  willing  to  ac- 
cept the  assignment. 

A  teacher  who  refuses  to  perform  an  assigned  duty 
may  be  inviting  serious  consequences.  Courts  have  con-  g 
sistently  held  that  a  teacher  must  accept  certain  noninstruc-  y 
tional  assignments  that  are  part  of  normal  school  activities 
for  teachers  and  are  reasonable  in  nature  and  number,  even 
if  they  are  not  mentioned  in  the  teacher's  contract.'"'  Refusal 
to  assume  extracurricular  supervisory  duties  may  constitute 
an  illegal  strike  or  insubordination.'*  Such  a  refusal  may 
serve  as  grounds  for  nonrenewal  or  dismissal  of  a  proba- 
tionary teacher. "  A  tenured  teacher's  refusal  to  perform 
extra  duties  may  be  grounds  for  disciplinary  measures  rang- 
ing from  formal  reprimand  to  dismissal.  The  statutory 
grounds  for  dismissal  of  a  career  status  teacher  in  North 
Carolina  include  insubordination, ^^  neglect  of  duty,  failure 


17.  Id.  at  367.  280  R2d  at  864;  Thomas  v.  Board  of  Educ.  117  III.  App. 
3d  374.  453  N.E.2d  150  (1983);  District  300  Educ.  Ass'n  v.  Board  of  Educ. 
31  111.  App.  3d  550,  334  N.E.2d  165  (1975);  Simcox  v.  Board  of  Educ,  443 
F.2d  40  (7lh  Cir.  1971). 

18.  Board  of  Educ.  v.  Asbury  Park  Educ.  Ass'n,  145  N.J.  Super.  495,  368 
A.2d  396  iW6).  aff^d  in  part,  appeal  dismissed  in  part.  155  N.J.  Super  76,  382 
A. 2d  392  (1977)  (illegal  strike);  Jackson  v.  Hazlehurst  Municipal  Separate  School 
Dist.,  427  So.2d  134  (Miss.  1983)  (insubordination).  See  generally.  J.  Rapp, 
1  Education  Law  §  6.05(4][b][iii]  (1986). 

19.  A  local  school  board  may  refuse  to  renew  the  contract  of  any  proba- 
tionary teacher  for  "any  cause  it  deems  sufficient.  Provided,  however,  that  the 
cause  may  not  be  arbitrary,  capricious,  discriminatory  or  for  personal  or  political      A 
reasons."  N.C.  Gen.  Stat.  §  115C-325(m)  (1983).  I 

20  Crump  v.  Board  of  Educ,  79  N.C.  App.  372,  339  S.E.2d  483  (1986) 
(defining  "insubordination"  as  a  willful  disregard  of  expressed  or  implied  direc- 
tions or  refusal  to  obey  reasonable  orders). 
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to  comply  with  reasonable  requirements  that  the  school 
board  may  prescribe,  and  failure  to  fulfill  the  duties  and 
responsibilities  imposed  on  teachers  by  the  North  Carolina 
General  Statutes.^'  Refusal  to  perform  a  noninstructional 
duty  might  well  support  a  dismissal  under  one  or  more 
of  these  grounds. 

Generally,  it  is  only  after  a  teacher  is  dismissed  or 
not  renewed  that  a  lawsuit  arises.-^  Then  the  issue  before 
the  court  is  whether  the  assignment  was  reasonable. 

McGrath  v.  BurkharcP-^  involved  a  teacher  who  was 
directed  to  supervise  students  at  three  football  games  and 
three  basketball  games  during  the  school  year.  The  teacher's 
responsibility  was  to  sit  with  the  students  and  maintain 
order  by  reporting  disturbances  to  the  police,  keeping  spec- 
tators off  the  field,  and  clearing  the  way  for  the  band.  The 
teacher  asked  the  court  to  declare  his  rights  and  duties, 
claiming  that  the  assignment  did  not  fall  within  the  scope 
of  his  duties  as  a  teacher  set  out  in  his  contract.  Although 
this  specific  duty  was  not  named  in  the  contract,  the  court 
found  that  it  was  within  the  contemplation  of  the  parties 
when  the  contract  was  made,  and  there  was  evidence  that 
the  teacher  was  aware  of  this  particular  assignment  at  that 
time.  The  court  also  noted  that  other  required  nonclassroom 
duties  such  as  cafeteria  assignments  were  not  specifically 
enumerated  in  teachers'  contracts  or  the  board  of  educa- 
tion's regulations.  All  of  these  supervisory  duties,  including 
the  assignments  to  athletic  events,  were  so  interrelated  with 
other  duties  of  teachers  that  they  need  not  be  individually 
stated. 

The  teacher  also  argued  that  the  athletic  assignment 
was  unreasonable.  Applying  the  language  from  Parrish, 
he  described  the  duties  as  in  the  nature  of  police  work, 
unprofessional  in  nature,  foreign  to  the  teacher's  field  of 
instruction  (English/Social  Studies),  and  requiring  unrea- 
sonable hours. 


21.  N.C.  Gen.  Stat.  §  ll5C-325(e)(l)  (1981).  Bui  taking  away  a  special  du- 
ty like  coaching  or  serving  as  assistant  principal  or  choral  director  is  not  con- 
sidered a  demotion,  which  means  that  it  is  not  necesssary  to  show  grounds  in 
order  to  eliminate  the  duty.  N.C.  Gen.  Stat.  §  ll5C-325(a)(4)  (1981). 

22.  Occasionally  a  teacher  asks  a  court  to  clarify  contract  terms  or  to  en- 
join an  administrator  or  school  board  from  making  an  assignment.  In  states  with 
collective  bargaining,  courts  have  been  called  on  to  settle  the  question  of  whether 
assignments  of  teachers  to  extra  duties  and  compensation  for  them  are  subjects 
that  must  be  discussed  when  a  contract  is  negotiated.  Many  duties  that  were 
once  implied  are  being  specifically  negated  or  made  subject  to  special  treat- 
ment by  the  express  terms  of  collectively  bargained  contracts  A  Wisconsin  court 
upheld  an  arbitrator's  ruling  that  in  light  of  the  language  of  a  collective  bargain- 
ing agreement,  teachers  could  not  be  required  to  supervise  bus  loading  at  the 
end  of  the  day  Madison  Metro.  School  Dist.  v.  Wisconsin  Employment  Rela- 
tions Commn.  86  Wis.2d  249,  272  N.W.2d  314  (1978);  see  generally.  W.  Valente, 
Education  Law  Public  and  Private  §  14.1-14.21,  p.  323  (1985). 

23.  131  Cal.  App.2d  367,  280  P2d  864  (1955). 


The  court  found  otherwise.  The  teachers  were  given 
no  authority  to  act  as  police  officers;  the  responsibilities 
were  supervisory  only  and  for  the  purpose  of  protecting 
students'  welfare.  Since  teachers  are  expected  to  perform 
supervisory  duties,  the  assignment  was  not  unprofessional. 


School  officials 
may  assign  non- 
instructional  duties  to 
teachers  if  the  added 
tasks  are  not  unrea- 
sonably burdensome 
and  are  compatible 
with  the  teachers^ 
role. 


The  school  board  had  the  right  to  assign  teachers  to  super- 
vise any  and  all  school  athletic  or  social  activities,  as  long 
as  assignments  were  made  impartially.  As  for  the  hours 
involved,  the  court  found  that  it  was  reasonable  to  require 
attendance  at  six  games  during  the  school  year,  even  though 
they  lasted  three  to  four  hours  each  and  often  took  place 
in  the  evening  or  on  weekends  or  holidays. 

Teachers'  suits  challenging  the  assignment  of  nonin- 
structional duties  on  the  basis  that  the  duties  require  work 
on  weekends  have  failed.  At  least  two  courts  have  ruled 
that  teachers  may  be  given  weekend  assignments  as  long 
as  the  duties  are  a  necessary  adjunct  to  normal  school  ac- 
tivity and  are  not  unreasonably  burdensome.^" 

In  addition  to  specific  individual  assignments,  teachers 
may  also  object  to  being  required  to  attend  meetings  and 
conferences.  A  Pennsylvania  teacher,  although  repeatedly 
directed  to  attend  an  open  house,  refused  to  do  so.  At  the 
end  of  the  term  she  was  dismissed.  The  court  upheld  the 
dismissal  because  it  found  that  the  open  house  was  a  signifi- 
cant part  of  the  school  program,  and  the  teacher  had  no 
justification  for  her  refusal.^' 


24.  Dist.  300  Educ.  Ass'n,  31  111.  App.3d  550,  334  N.E.2d  165;  Penn's 
Grove-Carney's  Point  Educ.  Ass'n  v.  Board  of  Educ,  209  N.J.  Super  115,  506 
A. 2d  1289  (1986). 

25.  Johnson  v.  United  School  Dist.  Joint  School  Bd..  201  Pa.  Super.  375, 
191  A. 2d  897  (1963). 
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No  North  Carolina  appellate  court  decisions  have  dealt 
with  noninstructional  assignments,  but  an  Attorney  Gen- 
eral's opinion  issued  in  1970  stated  that  teachers  in  North 
Carolina  public  schools  could  be  required  to  supervise  ex- 
tracurricular activities  after  normal  school  hours,  as  long 
as  the  activities  are  under  the  auspices  of  the  school,  are 
distributed  impartially,  and  are  reasonable  in  number  and 
in  hours  of  duty  required.^* 

While  the  authority  to  assign  noninstructional  duties 
is  clear,  it  is  not  unlimited.  An  early  case  on  this  issue 
(from  1925)  illustrates  one  kind  of  limit.  After  making  fires 
and  performing  janitorial  services  for  several  months,  a 
teacher  refused  to  do  these  tasks  any  longer. ^^  When  the 
school  board  then  dismissed  her,  the  teacher  sued.  In  rul- 
ing for  the  teacher  the  court  stated,  "The  defendant  had 
no  more  right  to  require  the  plaintiff  to  make  fires  and  do 
other  menial  chores... than  it  had  to  require  the  plaintiff 
to  scrub  the  walls  or  paint  the  building." ^s  The  court  went 
on  to  say  it  was  the  school  board's  duty  to  provide  a 
schoolhouse  sufficiently  comfortable  for  the  teacher  to  per- 
form her  duties. 

Other  challenges  by  teachers  have  also  succeeded.  One 
trial  court  ruled  that  a  teacher  could  not  be  required  to 
take  tickets  at  a  football  game  because  the  assignment  was 
outside  the  scope  of  a  teacher's  duties  and  was  in  essence 
a  demotion  in  position.^'  An  appellate  court  ordered  the 
reinstatement  of  a  teacher  who  had  been  dismissed  for 
refusing  to  supervise  a  high  school  boys'  bowling  club.^" 
The  boys  bowled  at  a  privately  operated  alley  once  a  week 
after  school.  The  school  did  not  contribute  toward  the  cost, 
and  the  boys  did  not  compete  intramurally  or  inter- 
scholastically  or  receive  academic  credit  for  bowling.  The 
teacher  was  not  expected  to  instruct  the  student;  his  only 
responsibility  was  to  be  present  and  maintain  discipline. 
While  emphasizing  that  teachers  must  accept  assignments 
directly  related  to  the  school  program,  the  court  ruled  that 
the  school  board  had  exceeded  its  authority  in  this  situa- 
tion. The  club  was  not  related  to  the  school  program,  and 
the  board  could  not  require  a  teacher  to  supervise  this  type 


26.  41  Op.  N.C.  Att-y  Gen.  188  (1970). 

27.  School  Dist.  No.  25  v.  Bear,  233  P.  427  (Okla.  1925). 

28.  Id.  at  428. 

29.  Coronway  v.  Lansdowne  School  Dist.  No.  785,  in  the  Court  of  Com- 
mon Pleas  of  Delaware  County,  Pa.,  June  Term  1951. 

But  see  Blair  v.  Robstown  Indep.  School  Dist.,  556  F.2d  B31  (5th  Cir  1977) 
(refusal  to  attend  two  football  games  to  work  as  ticket  taker  plus  allowing  students 
involved  in  a  boycott  to  visit  the  teacher's  classroom  in  violation  of  a  school 
rule  held  to  justify  nonrenewal). 

30.  Pease  v.  Millcreek  Township  School  Dist.,  412  Pa.  378,  195  A.2d  104 
(1963). 


of  after-school,  off-premises  play.  A  West  Virginia  court 
ruled  that  the  harm  caused  by  a  veteran  teacher's  absence 
from  one  parent-teacher  conference  was  so  small  that  dis- 
missal was  an  unreasonable  and  arbitrary  punishment. 3' 

In   deciding   whether   a   particular   assignment    is 
reasonable,  courts  have  considered  a  number  of  factors, 
including: 
(1  )  The  number  of  duties  the  teacher  has  been  assigned 

and  the  number  of  hours  these  duties  require. '^ 

(2)  Whether  the  assignments  are  fairly  and  impartially 
distributed  among  all  teachers. 

(3)  The  connection  between  the  activity  and  the  school's 
instructional  program. 

(4)  The  relationship  between  the  assignment  and  the 
teacher's  interests,  abilities,  and  certification. 

(5)  Whether  the  assignments  are  "professional"  in  nature. 
This  factor  is  particularly  relevant  today  when  attempts 
are  being  made  to  upgrade  the  teaching  profession  in 
order  to  attract  and  keep  qualified  personnel.  When 
this  issue  is  raised,  courts  usually  speak  in  terms  of 
what  teachers  may  not  be  required  to  do  without  defin- 
ing what  constitutes  "professional"  duties. 

Guidelines  for  Assigning  Duties 

When  noninstructional  duties  are  assigned,  an  ad- 
ministrator can  take  certain  steps  that  will  help  to  minimize 
dissatisfaction  among  teachers  and  avoid  litigation. 

1.  The  school's  expectations  should  be  made  clear. 
When  specific  assignments  automatically  accompany  par- 
ticular teaching  positions,  a  potential  employee  should  be 
informed  of  this  fact  during  the  hiring  process.  If  the  music 
teacher  must  conduct  the  band  at  weekend  football  games 
and  evening  concerts,  if  the  French  teacher  is  the  sponsor 
of  an  after-school  French  club,  if  the  gym  teacher  coaches 
the  cheerleading  squad,  applicants  should  be  told  this.  If 
attendance  at  PTA  meetings  is  required,  that  should  be  said. 
Of  course,  administrators  cannot  know  in  advance  precisely 
every  duty  any  individual  teacher  will  be  expected  to  per- 
form. An  explanation  of  school  policy  governing  nonin- 
structional duties  and  examples  of  common  assignments 
will  be  useful. 

2.  The  use  of  volunteers  should  be  considered.  Parents 
or  other  adults  may  be  used  in  situations  in  which  the 
presence  of  a  teacher  is  not  essential,  such  as  taking  tickets 


31.  Fox  v.  Board  of  Educ,  160  W.Va.  668,  236  S.E.2d  243  (1977). 

32.  McCullough  V.  Cashmere  School  Dist.,  15  Wash.  App.  730,  551  R2d 
1046  (1976). 
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at  school  events.  This  not  only  relieves  the  burden  on 
teachers  but  also  gives  parents  (or  other  community 
members)  an  opportunity  to  be  involved  in  a  school  ac- 
tivity. If  teachers  must  be  involved,  they  should  be  en- 
couraged to  volunteer. 

3.  When  duties  must  be  assigned,  teachers'  preferences 
should  be  respected  when  possible.  Although  the  legal 
aspects  of  accommodating  employees'  religious  practices 
are  beyond  the  scope  of  this  article,  if  a  teacher's  religious 
practices  are  known,  they  must  be  reasonably  accom- 
modated unless  doing  so  would  constitute  an  undue  hard- 
ship on  the  school  program." 


4.  All  required  meetings  and  workshops  should  be  an- 
nounced as  soon  as  they  are  scheduled.  Mandatory  atten- 
dance at  the  school's  open  house  and  at  parent-teacher  con- 
ferences will  probably  go  unquestioned.  Whether  all 
teachers  should  be  required  to  attend,  for  example,  the  PTA 
meeting  at  which  the  program  consists  of  performances 
by  the  fourth-grade  chorus  and  the  sixth-grade  band  may 
be  open  to  debate.  When  attendance  is  required,  teachers 
who  did  not  attend  should  be  told  that  their  absence  was 
noticed. 

5.  Board  or  individual  school  policies  should  be  im- 
plemented evenhandedly.  B 


33.  See  generally.  Sharp,  Accommodating  School  Employees'  Religious  Pmc- 
■s  and  Obsenances  Under  Title  Vll.  21  West  Educ.  Digest  1  (1985). 
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COMMENT  BY  TEACHER'S  AIDE  ON  AVAIL- 
ABILITY OF  READING  MATERIALS  IS  NOT  PRO- 
TECTED BY  THE  FIRST  AMENDMENT.  Daniels  v. 
Quinn.  801  F.2d  687  (4th  Cir.  1986). 

Facts:  While  working  as  a  teacher's  aide  in  the  New 
Bern-Craven  County  (N.C.)  public  schools,  Carmalita 
Daniels  was  also  taking  a  course  at  a  local  community  col- 
lege. The  course  was  taught  by  Jane  Atkinson,  a  member 
of  the  local  board  of  education,  who  casually  asked  her, 
"How  is  school  this  year?"  Daniels  replied  that  she  had  not 
received  some  materials  for  a  remedial  reading  course. 
Atkinson  contacted  the  superintendent,  Ben  Quinn,  who 
referred  the  matter  to  the  school  principal  with  instructions 
to  tell  Daniels  that  she  should  bring  such  inquiries  through 
administrative  channels. 

In  1982  federal  funding  cut,s  led  the  board  of  education 
to  eliminate  34  teacher's  aide  positions.  All  of  the  aides  ex- 
cept Daniels  and  two  others  were  later  rehired  for  other  posi- 
tions. Daniels  sued,  contending  that  the  decision  not  to  rehire 
her  was  based  on  her  statements  to  Atkinson  and  thus  violated 


her  rights  of  free  speech  and  equal  protection.  The  school 
officials  claimed  that  the  decision  not  to  rehire  Daniels 
resulted  from  her  unsatisfactory  work,  persistent  conflicts 
with  her  principal,  and  recurring  tardiness.  The  district  court 
granted  summary  judgment  for  the  defendants.  Daniels 
appealed. 

Holding:  The  Court  of  Appeals  for  the  Fourth  Circuit 
affirmed  because  the  speech  that  allegedly  led  to  the  employ- 
ment decision  was  not  shielded  by  the  First  Amendment  from 
adverse  action  by  the  employer.  As  the  United  States  Supreme 
Court  made  clear  in  Coimick  v.  Myers.  461  U.S.  138  (1983), 
federal  courts  cannot  intrude  on  the  personnel  decisions  of 
public  employers  based  on  an  employee's  speech  unless  the 
speech  is  a  matter  of  public  concern.  In  the  Fourth  Circuit, 
matters  of  public  concern  for  First  Amendment  purposes 
must  relate  to  wrongdoing  or  a  breach  of  trust;  ordinary  mat- 
ters of  internal  agency  policy,  bureaucratic  complaints,  and 
personal  grievances  about  working  conditions  are  not  mat- 
ters of  public  concern.  Daniels's  complaint  was  not  about 
an  issue  of  illegal  action,  abuse  of  authority  or  power, 
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evidence  of  corruption  or  waste,  or  discrimination  among 
employees. 

The  court  rejected  her  contention  that  the  late  arrival 
of  remedial  reading  materials  is  a  matter  of  public  concern 
because  it  affects  her  ability— and  the  ability  of  others— to 
teach:  "The  identical  point  can  be  made  about  innumerable 
conditions  at  a  school,  including,  for  example,  the  number 
of  teacher  aides,  the  tightness  of  class  scheduling,  the  size 
of  blackboards,  or  the  adequacy  of  laboratory  equipment. 
Questions  of  this  sort  do  not  belong  in  federal  court.  They 
are  best  resolved  by  local  school  boards  and  individual  school 
administrators.  To  accord  to  all  such  grievances  the  status 
of  protected  speech  is  to  invite  a  measure  of  education  in- 
volvement that  federal  tribunals  are  ill  equipped  to 
undertake." 

The  court  also  rejected  Daniels's  claim  that  because  she 
was  sanctioned  for  speaking  to  a  board  member  while  other 
employees  who  complained  to  board  members  were  not, 
her  right  to  equal  protection  was  violated.  She  made  no 
allegation  ofdiscrimination  on  the  basis  of  race,  sex,  religion, 
or  any  such  impermissible  standard,  and  differences  in  treat- 
ment of  public  employees  do  not  all  rise  to  the  level  of  a  con- 
stitutional deprivation. 

IF  A  SCHOOL  BOARD  ALLOWS  MILITARY  ADS  IN 
SCHOOL  NEWSPAPERS,  IT  MAY  NOT  EXCLUDE 
ADS  FROM  A  GROUP  THAT  COUNSELS  STUDENTS 
ON  ALTERNATFVES  TO  THE  DRAFT.  San  Diego  Com- 
mittee Against  Registration  and  the  Draft  (CARD)  v.  Gov- 
erning Board  of  the  Grossmont  Union  High  School  District. 
790  F.2d  1471  (9th  Cir.  1986). 

Facts:  The  governing  board  of  Grossmont  Union  High 
School  District  (the  board)  permitted  the  general  public  to 
place  advertisements  offering  goods,  services,  or  vocational 
opportunities  to  students  in  the  district's  high  school 
newspapers.  The  San  Diego  Committee  Against  Registra- 
tion and  the  Draft  (CARD),  a  nonprofit  organization  that 
counsels  young  men  on  alternatives  to  compulsory  military 
service,  submitted  an  ad  showing  a  ghost-like  figure  that 
was  saying,  "Don't  Let  The  Draft  Blow  You  Away!"  The 
following  statement  appeared  below  the  figure:  "Know  Your 
Rights!  Know  Your  Choices!  If  the  draft  starts  tomorrow, 
you  could  be  in  boot  camp  11  days  later."  The  board  rejected 
the  ad.  CARD  sued  the  board  under  42  U.S.C.  §  1983,  alleg- 
ing violations  of  the  First  and  Fourteenth  amendments  and 
claiming  that  because  the  board  had  accepted  military  recruit- 
ment ads,  it  could  not  constitutionally  reject  CARD'S  ad. 
The  district  court  denied  CARD'S  request  for  a  preliminary 
injunction,  stating  that  CARD  had  failed  to  show  either  (a) 
probable  success  on  the  merits  of  the  claim,  or  (b)  that  it 


had  raised  a  question  serious  enough  to  warrant  a  preliminary 
injunction.  CARD  appealed. 

Holding:  The  Court  of  Appeals  for  the  Ninth  Circuit 
reversed  and  remanded  with  instructions  to  the  district  court 
to  enter  the  preliminary  injunction.  There  were  two  grounds 
to  support  the  granting  of  the  injunction:  CARD  had  shown 
a  sufficient  probability  of  success  on  the  merits;  and  its  claims 
raised  a  question  serious  enough  to  warrant  the  injunction, 
since  even  the  temporary  loss  of  First  Amendment  freedoms 
leads  to  irreparable  damage. 

The  court  reviewed  the  three  types  of  forums  and  the 
limitations  the  government  may  impose  on  the  public's  right 
of  access  to  them.  Traditional  "public  forums"  are  govern- 
ment facilities,  such  as  streets  and  parks,  that  are  appropriate 
for  communication  and  "by  long  tradition  or  by  government 
fiat  have  been  devoted  to  assembly  and  debate."  To  exclude 
speech  from  a  public  forum  on  the  basis  of  its  content,  the 
government  must  show  that  the  regulation  is  necessary  in 
order  to  serve  a  compelling  state  interest  and  that  it  is  nar- 
rowly drawn  to  achieve  that  end.  Also,  any  regulation  of  time, 
place,  and  manner  of  expression  in  a  public  forum  must  be 
content  neutral  and  narrowly  tailored  to  serve  a  significant 
government  interest,  and  it  must  permit  alternate  means  of  A 
communication.  ^ 

The  "limited  public  forum,"  or  "public  forum  by 
designation,"  consists  of  "public  property  which  the  State 
has  opened  for  use  by  the  public  as  a  place  for  expressive 
activity."  The  state  sets  the  boundaries  for  the  limited  public 
forum:  The  forum  may  be  open  (1)  to  certain  groups  for  the 
discussion  of  any  topic,  (2)  to  the  entire  public  for  the  discus- 
sion of  certain  topics,  or  (3)  to  a  combination  of  (1)  and  (2). 
Once  a  state  creates  a  limited  public  forum,  in  regard  to  that 
forum  it  is  bound  by  the  same  standards  for  excluding  and 
regulating  speech  that  apply  to  a  traditional  public  forum. 

"Public  property  .  .  .  which  is  not  by  tradition  or 
designation  a  forum  for  public  communication,"  such  as  a 
military  base  or  jail,  is  the  third  type  of  forum,  a  "nonpublic 
forum."  The  state  may  reserve  the  nonpublic  forum  for  its 
intended  purpose  as  long  as  the  regulation  of  speech  is 
reasonable.  The  state  may  completely  exclude  speech  on  a 
certain  issue,  but  discrimination  on  the  basis  of  viewpoint 
is  unconstitutional  even  in  a  nonpublic  forum. 

The  court  found  that  the  school  newspapers  were  limited 
public  forums.  The  board's  policy  and  practice  as  well  as 
the  "nature  of  the  property  and  its  compatibility  with  ex- 
pressive activity"  clearly  indicated  an  intent  to  create  a 
limited  public  forum,  and  it  is  the  government's  intent  that  M 
determines  what  type  of  forum  has  been  created.  ^ 

The  court  next  defined  the  limitations  on  the  topics  that 
were  open  for  discussion  by  nonstudents  in  the  school 
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newspapers.  The  board  claimed  that  it  allowed  nonstudents 
to  engage  only  in  nonpolitical  commercial  speech.  But  the 
court  found  that  although  the  military  ads  offered  vocational 
opportunities  to  the  students,  they  were  political  as  well  as 
commercial  ads.  The  court  reasoned  that  (a)  the  govern- 
ment's interest  in  promoting  military  service  is  not  economic 
but  essentially  political  or  governmental,  and  (b)  the  sub- 
ject of  military  service  has  long  been  politically  controver- 
sial. Thus,  because  the  board  had  allowed  military  recruiters 
to  engage  in  political  and  commercial  speech,  by  its  actual 
policy  and  practice  it  has  established  a  limited  public  forum 
in  which  nonstudents  can  engage  in  speech  that  is  both  com- 
mercial and  political  in  at  least  one  controversial  topic- 
military  service.  CARD'S  ad  falls  within  the  boundaries  of 
the  limited  public  forum  the  board  has  created.  Because  the 
board  did  not  present  a  compelling  government  interest  that 
justifies  exclusion  of  the  ad,  it  violated  CARD's  First  Amend- 
ment rights. 

Although  the  issue  was  resolved  at  this  point,  the  court 
went  further  and  said  that  even  if  the  student  newspapers 
were  nonpublic  forums,  the  board  violated  the  First  Amend- 
ment because  its  refusal  to  accept  CARD's  ad  was  unrea- 
sonable and  represented  discrimination  on  the  basis  of  view- 
point. The  court  rejected  the  board's  argument  that  excluding 
CARD'S  ad  advanced  a  valid  interest— promoting  law-abiding 
conduct  (registration  for  the  draft)  and  preventing  unlawful 
conduct  (nonregistration)  by  the  students.  The  court  said 
that  the  board's  fear  of  illegal  activity  was  speculative  at  best, 
especially  since  the  rejected  ad  indicated  that  CARD  wished 
to  inform  students  oi lawful  alternatives  to  the  draft.  The  court 
also  rejected  the  board's  argument  that  its  interest  in  providing 
a  forum  for  free  expression  for  students  ju.stified  the  exclu- 
sion because  rejecting  material  from  outsiders  increased  the 
space  available  to  students.  Although  the  board  did  have  the 
right  to  limit  the  amount  of  material  from  outsiders,  it  had 
no  policy  for  selecting  a  limited  number  of  ads  from  those 
offered  on  the  same  general  subject.  Once  the  board  had  per- 
mitted military  ads,  excluding  CARD's  ad  was  unreasonable 
and  arbitrary.  Allowing  the  military  an  opportunity  to  pre- 
sent one  side  of  a  controversial  political  issue  and  arbitrarily 
denying  the  publication  of  opposing  views  was  unconstitu- 
tional discrimination  on  the  basis  of  viewpoint.  —Trudy  Ennis 

|Ms.  Ennis  is  a  third-year  student  in  the  UNC  School  of  l^w  and  serves  as 
a  law  clerk  at  the  Institute  of  Government] 

REQUIRING  A  TEACHER'S  AIDE  TO  UNDERGO 
PSYCHIATRIC  EVALUATION  WAS  NOT  MOTI- 
VATED BY  RACIAL  OR  SEXUAL  DISCRIMINATION. 

Crawford  v.  Charlotte-Mecklenburg  Board  of  Education, 
641  F  Supp.  571  (W.D.N.C.  1986). 


Facts:  Alonzo  Crawford,  a  black  male,  was  employed 
as  a  teacher's  aide  by  the  Charlotte-Mecklenburg  Board  of 
Education  from  1980  to  1984.  Crawford's  first  supervising 
teacher  told  the  principal  that  she  was  concerned  about 
Crawford's  ineffectiveness.  He  was  then  transferred  to 
another  school,  where  he  received  a  satisfactory  evaluation 
for  the  rest  of  the  year.  For  the  next  three  years  Crawford 
was  a  first-grade  aide  for  Frances  Akers.  During  the  second 
half  of  the  1983-84  school  year,  Akers  complained  to  the 
principal  about  Crawford's  absences  from  class  during  the 
busiest  part  of  the  day  and  his  early  departures  from  school. 
On  March  1,  1984,  the  principal  met  with  Akers  and 
Crawford  and  reminded  Crawford  of  his  responsibility  to 
be  in  the  classroom  and  to  remain  at  school  until  3  p.m.  On 
March  9,  1984,  another  teacher  complained  to  the  principal 
that  Crawford  had  made  an  overt  sexual  advance  to  her. 
Crawford  admitted  the  advance,  apologized,  and  explained 
that  a  voice  in  his  head  had  directed  him  to  do  it.  Because 
of  this  event  and  earlier  complaints  from  other  female 
teachers  about  Crawford's  sexual  stares,  the  principal 
directed  Crawford  to  seek  professional  help  in  dealing  with 
the  sexual  harassment  in  addition  to  improving  his  perfor- 
mance. Crawford  refused  to  cooperate  with  the  recommend- 
ed treatment  program.  On  April  6,  1984,  the  assistant 
superintendent  for  personnel  services  met  with  Crawford, 
discussed  his  employment  problems,  suspended  him  without 
pay,  and  directed  that  he  undergo  a  complete  psychiatric  ex- 
amination to  determine  his  ability  to  resume  his  employ- 
ment or  face  possible  dismissal.  Crawford  resigned  rather 
than  be  evaluated.  He  sued  pursuant  to  Title  VII  of  the  Civil 
Rights  Act  of  1964,  alleging  that  he  was  discriminated  against 
on  the  basis  of  race  and  sex. 

Holding:  The  court  found  that  Crawford  was  not 
disciplined,  constructively  discharged,  or  subjected  to  any 
disparate  treatment  because  of  his  race  or  sex.  He  was 
disciplined  because  of  sexual  harassment,  absences  from 
class,  early  departures,  and  mental  problems  as  indicated 
by  his  statements  that  he  heard  voices  in  his  head.  Crawford 
had  not  established  a  prima  facie  case  because  he  did  not 
show  that  the  board  discriminated  against  him  despite  his 
qualifications  or  that  he  had  been  disciplined  more  severe- 
ly than  an  employee  of  another  race  or  sex  who  had  engaged 
in  similar  conduct  had  been.  The  court  held  that  (a)  Crawford 
had  not  made  a  prima  facie  case;  and  (b)  even  if  he  had  done 
so,  the  board's  showing  that  its  reasons  for  requiring 
psychiatric  evaluation  were  not  a  pretext  for  discrimination 
but  instead  were  based  on  legitimate,  nondiscriminatory  con- 
siderations would  be  a  rebuttal  to  such  a  case.  Because  of 
Crawford's  behavior,  the  assistant  superintendent  acted 
prudently  in  requiring  psychiatric  evaluation.  The  board 
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would  have  been  acting  irresponsibly  without  some  assurance 
that  Crawford  was  mentally  competent  to  be  a  teacher's  aide 
in  an  elementary  school.— Zf. 

SCHOOL  BOARDS  WAIVE  TORT  IMMUNITY 
AND  ARE  LIABLE  ONLY  TO  THE  EXTENT  OF 
INSURANCE  COVERAGE.  Overcash  v.  Statesville 
City  Board  of  Education  and  the  City  of  Statesville,  348 
S.E.2d  524  (N.C.  Ct.  App.  1986). 

Facts:  In  April  1983,  Martin  Overcash,  a  member  of 
the  Mooresville  High  baseball  team,  fell  and  broke  his  leg 
during  a  baseball  game  at  Statesville  High.  He  claims  that 
a  concealed  metal  spike  caused  the  fall.  Martin  and  his  father 
sued,  alleging  that  the  board  of  educations  employees 
negligently  maintained  the  ballfield.  Claiming  governmental 
immunity,  the  board  moved  for  dismissal .  Overcash  argued 
that  the  board  waived  all  immunity  by  purchasing  liability 
insurance  for  damages  caused  by  the  negligence  or  torts  of 
its  employees.  The  policy  specifically  excluded  injuries  that 
occur  during  school-sponsored  athletic  events.  However, 
Overcash  claimed  that  the  board  became  a  self-insurer  to 
the  extent  of  any  liability  not  covered  because  it  failed  to 
purchase  total  insurance  coverage.  The  trial  court  granted 
the  board's  motion,  treating  it  as  a  motion  for  summary  judg- 
ment after  considering  affidavits  and  other  evidence. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed; summary  judgment  was  appropriate  because  the 
board  established  the  complete  defense  of  governmental 
immunity.  The  court  held  that  "the  waiver  of  immunity 
extends  only  to  injuries  which  are  specifically  covered  by 
the  insurance  policy"  and  noted  that  1985  amendments  to 
G.S.  115C-42  settled  the  issue  for  future  cases.  That  statute 
now  specifies  that  "[t]he  local  board  of  education  shall 
determine  what  liabilities  and  what  officers,  agents  and 
employees  shall  be  covered  by  any  insurance  purchased 
pursuant  to  this  section." 

Because  Martin's  complaint  arose  before  the  amend- 
ment was  enacted,  the  court  had  to  interpret  the  earlier 
version  of  the  statute.  As  a  government  agency,  a  board 
of  education  is  not  liable  in  tort  except  to  the  extent  that 
it  has  waived  its  immunity,  as  permitted  by  statute.  The 
court  found  no  legislative  intent  to  require  local  boards  to 
purchase  insurance  coverage  for  all  tort  liabilities.  The 
legislature  did  not  waive  board  immunity  from  tort  liability; 
it  simply  permitted  local  boards  to  waive  immunity  to  the 
extent  that  the  board  had  purchased  liability  insurance. 
Also,  the  statute  clearly  provides  that  a  waiver  exists  "on- 
ly to  the  extent"  that  the  board  is  actually  "indemnified 
by  insurance  .  ..."  A  school  board  has  discretion  in  deter- 
mining for  which  types  of  actions  it  will  purchase  in- 


surance, and  immunity  is  waived  only  for  those  types  of    " 
actions.  Thus  the  statute  directs  the  board  to  obtain  adequate 
insurance  "  'against  any  and  all  liability  damages'^r  which 
the  Board  of  Education  actually  acquires  insurance  [court's 
emphasis]."— 7^  £■. 

A  STUDENT  MAY  NOT  BE  SUSPENDED  FOR  MAK- 
ING A  VULGAR  GESTURE  TO  A  TEACHER  OFF 
SCHOOL  GROUNDS  AND  AFTER  SCHOOL 
HOURS.  Klein  v.  Smith,  635  E  Supp.  1440  (D.  Maine 
1986). 

Facts:  Clyde  Clark,  a  high  school  teacher,  parked  his 
car  at  a  restaurant.  Jason  Klein,  a  student  in  another  car 
that  pulled  up  perpendicular  to  Clark's  car,  extended  the 
middle  finger  of  one  hand  toward  Clark  and  then  went  in- 
to the  restaurant.  As  a  result  of  this  incident,  Klein  was 
suspended  for  ten  days  under  a  school  rule  prohibiting 
"vulgar  or  extremely  inappropriate  language  or  conduct 
directed  to  a  staff  member."  Klein  sought  a  permanent  in- 
junction against  the  disciplinary  suspension. 

Holding:  The  federal  district  court  in  Maine  granted 
the  injunction  because  the  school  had  no  authority  to 
discipline  Klein  for  this  conduct.  When  the  incident  oc-  m 
curred,  Klein  was  not  engaged  in  any  school  activity  or  I 
associated  in  any  way  with  school  premises,  and  Clark's 
activities  were  not  associated  with  his  duties  as  a  teacher. 
Any  possible  connection  between  Klein's  act  of  "giving 
the  finger"  in  a  restaurant  parking  lot  to  a  person  who  hap- 
pens to  be  his  teacher  and  the  proper  and  orderly  opera- 
tion of  the  school's  activities  is,  the  court  said,  too  at- 
tenuated to  support  discipline  against  Klein  for  violating 
the  rule  prohibiting  vulgar  or  discourteous  conduct  toward 
a  teacher.  The  court  rejected  the  argument  that  the  school's 
inability  to  suspend  Klein  would  interfere  with  the  opera- 
tion of  the  school  by  weakening  the  resolve  of  teachers 
to  enforce  appropriate  discipline  at  school. 

The  court  also  found  that  Klein's  suspension  could 
not  be  sustained  in  light  of  his  right  of  free  speech.  "The 
First  Amendment  protection  of  freedom  of  expression  may 
not  be  made  a  casualty  of  the  effort  to  force-feed  good 
manners  to  the  ruffians  among  us." 

PUBLIC  SCHOOLS  OF  WEST  VIRGINIA  ARE 
PRESUMPTIVELY  OPEN  TO  ALL  PERSONS  OF 
PROPER  AGE.  White  v.  Linkinoggor,  344  S.E.2d  633 
(W.Va.  1986). 

Facts:  Marvin  White  attended  elementary  and  junior  ^ 
high  school  in  Clay  County,  West  Virginia.  When  he  was  ^ 
sixteen,  his  family  moved  to  another  county  in  the  state, 
where  the  boy  began  high  school.  After  several  alleged  in- 


1987  WINTER  D  33 


/  cidents  involving  parental  abuse  and  mistreatment,  he  went 
back  to  Clay  County  to  stay  with  his  brother  and  sister-in- 
law.  When  Marvin  attempted  to  enroll  in  Clay  County  High 
School,  the  principal  told  him  he  could  not  attend  school 
until  he  furnished  his  health  immunization  records,  his 
general  school  records,  and  a  document  showing  that  Debra 
White  (his  sister-in-law)  was  authorized  to  act  as  his 
guardian. 

The  boy  petitioned  the  Circuit  Court  of  Clay  County 
for  a  writ  of  mandamus  and  a  temporary  injunction  so  that 
he  could  enroll  in  school.  That  court  refused  to  act  until 
Debra  White  obtained  legal  custody  of  him.  He  then  went 
to  the  West  Virginia  Supreme  Court  of  Appeals,  which 
issued  a  temporary  injunction.  Although  Marvin  went  back 
to  his  parents'  home  before  the  court  had  ruled  in  the  man- 
damus proceeding,  the  court  decided  to  rule  on  the  issue 
because  similar  situations,  presenting  the  same  legal  issues, 
were  likely  to  occur. 

Holding:  The  Supreme  Court  of  Appeals  ordered 
school  officials  to  admit  students  in  siOiations  similar  to 
Marvin  White's.  Access  to  public  school  is  a  fundamen- 
tal right  guaranteed  by  the  West  Virginia  Constitution,  and 
state  law  requires  all  children  between  the  ages  of  six  and 

)  sixteen  to  attend  school.  Although  the  boy  was  not  sub- 
ject to  compulsory  attendance  requirements,  he  is  clearly 
within  the  class  of  persons  entitled  to  the  benefits  of  public 
education.  He  had  demonstrated  his  desire  to  continue  his 
education,  and  "his  reward  of  such  diligence  during  a 
period  of  family  strife  was  to  be  summarily  refused 
admittance." 

The  appeals  court  considered  the  guardianship  ques- 
tion the  most  important  issue  in  the  case.  It  noted  that  in 
West  Virginia  all  children  have  the  right  to  attend  public 
school  in  the  district  where  they  live,  even  if  they  are  on- 
ly temporary  residents  of  that  district.  It  it  not  required 
that  a  child  be  legally  domiciled  in  a  school  district  in  order 
to  attend  that  school  in  that  district,  nor  is  there  authority 
for  the  proposition  that  a  child  who  wishes  to  attend  a  par- 
ticular school  must  live  with  someone  in  the  district  who 
has  legally  established  custodial  or  guardianship  rights  over 
the  child.  The  court  said  that  a  child's  fundamental  right 
to  education  cannot  be  denied  because  of  a  sudden  change 
of  circumstances  that  causes  his  custodial  situation  to  be 
in  a  state  of  confusion  or  flux.  Schools  should  not  exacer- 
bate custodial  disputes  that  occur  during  transient  situa- 
tions caused  by  the  break-up  of  a  marriage,  parental  abuse 

^    or  neglect,  or  some  other  familial  upheaval.  It  was  wrong 

I  for  the  Clay  County  principal,  in  effect,  to  condition  Mar- 
vin White's  continued  education  on  his  returning  to  a 
possibly  abusive  situation  with  his  parents.  The  principal 


should  have  provisionally  admitted  the  boy  until  proper 
proceedings  were  completed  to  accomplish  a  legal  change 
of  custody,  until  guardianship  rights  were  established,  or 
until  the  situation  was  otherwise  resolved. 

A  POLICY  THAT  REQUIRES  DRUG  TESTING  OF 
ALL  PUBLIC  SCHOOL  STUDENTS  IS  UN- 
CONSTITUTIONAL. Odenheim  v.  Carlstadt-East 
Rutherford  Regional  School  District,  211  N.J.  Super.  54, 
510  A.2d709  (1985). 

Facts:  The  Carlstadt-East  Rutherford  (New  Jersey) 
Regional  Board  of  Education  adopted  a  policy  requiring 
all  students  in  the  school  district  to  have  an  annual  physical 
examination.  Citing  its  obligation  under  state  policy  to  en- 
sure the  physical  fitness  of  all  its  students,  the  board  re- 
quired the  examination  to  include  a  urinalysis  for  the 
presence  of  "controlled  dangerous  substances."  The  board 
claimed  that  because  illegal  drug  use  is  an  illness,  the  test 
was  exempt  from  the  normal  limitations  of  search  and 
seizure  law.  The  board  argued  that  because  the  urine  sam- 
ple would  also  be  used  for  traditional  medical  tests,  because 
no  civil  or  criminal  sanctions  would  be  imposed  if  the  test 
was  positive,  and  because  the  medical  information  would 
be  kept  confidential  and  separate  from  the  mandatory  stu- 
dent files,  the  drug  test  is  not  an  "intrusive  deprivation 
of  privacy."  The  board  also  said  that  excluding  students 
from  class  for  failure  to  take  the  medical  exam  is  different 
from  a  disciplinary  exclusion  that  may  be  imposed  only 
if  due  process  procedures  are  followed.  A  group  of  students 
and  their  parents  challenged  the  drug  test  on  several  state 
and  federal  constitutional  grounds;  their  primary  claim  was 
that  the  policy  was  an  unreasonable,  and  therefore  un- 
constitutional, search.  They  were  granted  a  preliminary 
injunction  that  prevented  implementation  of  the  policy  until 
the  court  ruled  on  the  merits  of  the  claim. 

Holding:  At  trial,  the  court  held  that  the  policy 
violated  the  students'  right  to  be  free  of  unreasonable 
search  and  seizure  and  their  right  to  due  process.  Both 
the  United  States  and  the  New  Jersey  constitutions 
guarantee  that  "the  right  of  people  to  be  secure  .  .  .  against 
unreasonable  searches  and  seizures  shall  not  be  violated," 
and  the  Fourth  Amendment  governs  searches  conducted 
by  all  government  officials,  including  school  authorities. 
In  every  case,  defining  "reasonableness"  requires  balanc- 
ing "the  need  for  the  particular  search  against  the  invasion 
of  personal  rights  that  the  search  entails."  Balancing  the  in- 
terest of  school  officials  in  maintaining  discipline  against 
the  students'  interest  in  privacy,  the  United  States  Supreme 
Court  has  held  that  in  the  context  of  school  searches 
"reasonableness"  consists  of  two  components.  First,  the 
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search  must  be  justified  at  the  inception  (that  is,  a  school 
official  must  have  "reasonable  grounds  for  suspecting  that 
the  search  will  turn  up  evidence  that  the  student  has  violated 
or  is  violating  either  the  law  or  the  rules  of  the  school"). 
Second,  the  search  as  actually  conducted  must  be  reason- 
ably related  in  scope  to  the  circumstances  that  justified  the 
search  in  the  first  place  (that  is,  the  search  is  "reasonably 
related  to  the  objectives  of  the  search  and  not  excessively 
intrusive  in  light  of  the  age  and  sex  of  the  student  and  the 
nature  of  the  infraction").  New  Jersey  v.  T.L.O.  469  U.S. 
325,  105  S.  Ct.  733  (1985)  [see  16  School  Law  Bulletin  26 
(Winter  1985)]. 

Stating  that  public  school  students  have  a  reasonable 
expectation  of  privacy  in  regard  to  tests  for  drugs  and  alcohol, 
the  court  rejected  the  board's  contention  that  the  urinalysis 
was  not  a  search  but  only  a  medical  test  for  a  medical  con- 
dition (though  even  if  it  were  a  medical  test,  the  court  said, 
it  still  violated  students'  reasonable  expectations  of  privacy). 
Measuring  the  testing  policy  against  the  requirements  set 
out  in  T.L.O. ,  the  court  found  that  the  policy  did  not  com- 
ply. The  testing  was  not  reasonably  related  in  scope  to  the 
circumstances  that  first  justified  the  search,  since  only  a  few 
students  from  the  total  student  body  had  been  referred  to 
drug-counseling  services. 

The  testing  policy  also  violated  due  process.  The 
school  disciplinary  policy  imposing  exclusion  from  school 
on  students  involved  with  drugs  included  the  constitutional- 
ly required  provision  that  a  student  be  afforded  due  pro- 
cess rights  before  he  may  be  suspended  or  expelled.  The 
court  rejected  the  board's  distinction  between  medical  and 
disciplinary  action,  labeling  the  board's  testing  policy  that 
allowed  excluding  a  student  who  refused  to  undergo  a  uri- 
nalysis without  affording  him  due  process  of  law  "an  at- 
tempt to  control  student  discipline  under  the  guise  of  a 
medical  procedure....'— TiE. 

REQUIRING  DRUG  TESTING  OF  PROBATIONARY 
TEACHERS  AS  A  CONDITION  OF  TENURE  IS  UN- 
CONSTITUTIONAL. In  the  Matter  of  Patchogue-Medford 
Congress  of  Teachers  v.  Board  of  Education  of  the  Patchogue- 
Medford  Union  Free  School  District,  119  A.D.2d  35,  505 
N.Y.S.2d  888  (1986). 

Facts:  The  superintendent  of  the  Patchogue-Medford 
Union  Free  School  District  informed  probationary  teachers 
that  in  order  to  be  eligible  for  tenure  they  would  first  have 
to  submit  to  urine  tests  to  detect  the  use  of  controlled 
substances.  The  school  board  claimed  that  the  urine  tests 
were  permissible  under  the  collective  bargaining  agree- 
ment, which  provided  that  probationary  teachers  being  con- 
sidered for  tenure  must  "fulfill  the  requirements  for  a 


medical  examination  .  .  .  ."  The  teachers  had  already  taken  " 
complete  physical  examinations  before  the  new  require- 
ment was  announced.  The  Supreme  Court  of  New  York 
(lower  court)  found,  as  a  matter  of  fact,  that  the  proposed 
urinalysis  was  not  a  part  of  the  medical  examination  covered 
by  the  collective  bargaining  agreement  and  prohibited  en- 
forcement of  the  testing  policy.  The  board  appealed. 

Holding:  On  appeal,  the  Appellate  Court  held  that 
forcing  a  teacher  to  submit  to  drug  testing  as  a  condition 
of  acquiring  tenure  constituted  a  search  within  the  mean- 
ing of  the  Fourth  Amendment.  Absent  a  contract  require- 
ment, and  there  was  none  here,  such  a  search  is  unconstitu- 
tional unless  the  board  has  a  reasonable  suspicion  that  the 
teacher  uses,  or  has  used,  illegal  drugs. 

The  Fourth  Amendment  provides  that  "[t]he  right  of 
people  to  be  secure  in  their  persons,  houses,  papers  and 
effects,  against  unreasonable  searches  and  seizures,  shall 
not  be  violated ."  After  the  court  concluded  that  compelling 
a  person  to  provide  a  urine  sample  is  a  search  within  the 
meaning  of  the  Fourth  Amendment,  the  issue  was  whether 
such  a  search  was  reasonable  under  the  facts  of  this  case. 
This  determination  is  made  by  balancing  the  invasion  of 
privacy  against  the  need  for  such  testing.  Teachers  retain 
a  justifiable  expectation  of  privacy  when  they  enter  the  pro-  ■ 
fession.  The  mere  possibility  that  urine  tests  would  help 
discover  drug  use  does  not  make  that  search  a  "constitu- 
tionally reasonable  one."  Even  though  drug  use  can  adversely 
affect  a  teacher's  performance,  the  need  to  detect  drug  use 
by  teachers  is  not  as  crucial  as  it  is  with  some  other  groups 
of  employees  like  policemen,  firefighters,  bus  drivers,  or 
train  engineers— whose  job  performance  affects  public 
safety— for  whom  courts  have  held  that  compulsory  urine 
tests  are  unconstitutional  unless  there  is  some  basis  for 
suspecting  that  the  employee  uses  illegal  drugs.  At  a 
minimum,  a  teacher  is  entitled  to  that  same  protection.  The 
court  balanced  the  school  board's  interest  in  teacher  per- 
formance against  the  teacher's  reasonable  expectation  of 
privacy  and  held  that  reasonable  suspicion  of  drug  use  is 
the  essential  basis  for  requiring  a  teacher  to  submit  to  a 
urinalysis  to  detect  such  use.  The  court  affirmed  the  order 
prohibiting  the  testing  because  there  was  no  evidence  that 
any  of  the  teachers  used  illegal  drugs.— Tif.  [See  the  arti- 
cle on  drug  testing  of  public  employees  on  page  20  of  this 
issue  of  School  Law  Bulletin.] 

DISMISSAL  OF  TEACHER  FOR  THEFT  OF  STU- 
DENT'S CHECK  UPHELD.  McBroom  v.   Board  of     . 
Educ. ,  Dist.  No.  205. 144  111.  App.  3d 463, 494  N.E.2d  1191    \ 
(1986). 

Facts:  Nancy  McBroom  was  a  tenured  physical  educa- 
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tion  teacher.  In  May  1983.  while  straightening  the  girls' 
locker  room,  she  found  an  endorsed  check  for  $290. 
McBroom  made  no  attempt  to  return  the  check  to  its  stu- 
dent owner.  Instead  she  attempted  to  cash  it  at  her  bank. 
McBroom  was  arrested  at  school  that  afternoon  for  theft 
of  the  check.  She  pled  guilty  to  misdemeanor  theft  and 
deceptive  practices  and  was  fined  and  placed  under  court 
supervision.  This  story  made  the  front  page  of  the  only 
local  newspaper  several  times,  and  parents  complained 
about  her  misconduct.  After  a  year's  leave  of  absence, 
McBroom  sought  reinstatement,  but  the  district  dismissed 
her.  A  hearing  officer  affirmed  the  dismissal  because  (1) 
taking  into  consideration  the  wide  publ  icity  of  the  theft  and 
notoriety  in  the  community,  there  had  been  substantial  harm 
to  the  school  district,  and  (2)  McBroom  was  incapable  of 
fulfilling  the  statutory  duty  of  all  teachers  to  teach  pupils 
honesty.  If  she  continued  to  be  a  teacher  in  this  school  district, 
it  might  be  inferred  that  the  school  district  sanctioned  her 
conduct,  and  the  ability  of  other  teachers  in  this  school  to 
teach  honesty  would  therefore  be  impaired.  The  court  af- 
firmed, and  McBroom  appealed. 

Holding:  The  Appellate  Court  of  Illinois  affirmed 
because  McBroom' s  criminal  conduct  and  the  aggravating 
)  circumstances  supported  a  finding  of  cause  for  dismissal. 
Once  it  became  a  matter  of  general  knowledge,  the  theft 
of  the  student's  check  had  both  a  substantial  adverse  im- 
pact on  McBroom's  effectiveness  as  a  teacher  and  a  ma- 
jor deleterious  effect  on  the  school.  Teachers  occupy  a 
special  position  of  leadership  and  serve  as  role  models, 
and  they  have  the  duty  to  instill  the  basic  values  of  our 
society  and  the  qualities  of  good  citizenship  in  their 
students.  McBroom  could  no  longer  meet  these  respon- 
sibilities, the  court  said,  and  her  conduct  was  irremediable. 

BECAUSE  OF  THE  SPECIAL  RELATIONSHIP 
BETWEEN  A  SCHOOL  AND  THE  PARENT  OF  AN 
EIGHT- YEAR-OLD  STUDENT,  THE  SCHOOL  HAS 
A  DUTY  TO  INFORM  THE  PARENT  OF  SEXUAL 
ASSAULTS  ON  THAT  STUDENT.  Phyllis  P.  v.  The 
Superior  Court  of  the  State  of  California  Count}'  of  Los 
Angeles,  East  District,  228  Cal.  Rptr.  776,  183  Cal.  App. 
3d  1193  (1986). 

Facts:  Eight-year-old  Ciera  was  allegedly  sexually 
molested  by  a  thirteen-year-old  male  student  a  number  of 
times  en  route  to  school  and  on  school  premises.  She  reported 
these  incidents  to  her  teacher,  who  consulted  the  school 
^  psychologist.  The  teacher  and  psychologist  decided  not  to 
"  inform  Ciera's  mother  of  the  incidents  or  subsequent  counsel- 
ing. When  the  principal  learned  of  the  incidents,  he  simply 
told  the  boy  not  to  "bother"  Ciera  and  did  not  inform  Ciera's 


mother,  who  learned  of  the  previous  incidents  only  when 
she  was  told  that  her  daughter  had  been  raped  by  the  same 
boy.  The  mother  sued  the  school  district  and  its  employees 
for  negligent  and  intentional  infliction  of  emotional  distress 
on  the  theory  that  if  she  had  known  of  the  earlier  sexual 
assaults,  she  could  have  taken  precautions  to  prevent  the  rape. 
She  claimed  that  the  defendants'  failure  to  notify  her  caus- 
ed her  severe  emotional  distress  because  of  the  rape  and 
because  she  observed  the  '"physiological  and  psychological 
deterioration  of  her  daughter."  When  the  superior  court 
dismissed  this  portion  of  the  suit,  the  mother  appealed  to 
the  California  Court  of  Appeals. 

Holding:  The  California  Court  of  Appeals  required  the 
trial  court  to  allow  the  plaintiff  to  amend  her  complaint  to 
allege  that  a  "special  relationship"  created  a  duty  of  care. 
Without  this  duty  of  care  owed  to  the  mother,  there  would 
be  no  basis  for  finding  the  defendants  liable.  Once  the  court 
of  Appeals  found  that  this  duty  of  care  existed,  the  mother 
could  proceed  with  the  tort  action  for  negligent  and  inten- 
tional infliction  of  emotional  distress  because  the  defendants 
breached  that  duty  to  her.  (The  elements  of  a  tort  action  are: 

(1)  the  existence  of  a  legal  duty  that  the  defendant  owes  to 
the  plaintiff,  (2)  breach  of  that  duty,  and  (3)  damage  that 
is  a  proximate  result  of  the  breach.)  The  defendants,  stan- 
ding in  loco  parentis  to  Ciera.  were  alleged  to  have  violated 
a  number  of  duties  to  her  mother:  (1)  the  duty  to  supervise 
Ciera  properly  on  school  grounds  and  en  route  to  school. 

(2)  the  duty  to  notify  her  mother  of  the  repeated  sexual 
assaults.  (3)  the  duty  to  report  the  assaults  to  a  child  protec- 
tive agency,  and  (4)  the  duty  to  obtain  the  mother's  consent 
before  counseling  Ciera  on  "matters  of  a  sensitive  sexual 
nature." 

The  school  was  entrusted  with  Ciera's  care;  therefore, 
the  school  employees  owed  a  duty  of  care,  under  the  cir- 
cumstances of  this  case,  to  Ciera's  mother  as  well  as  to  Ciera. 
Because  of  the  special  relationship  between  the  mother  and 
the  school,  the  court  held  that,  the  school  employees  had 
a  duty  to  notify  her  when  they  learned  of  the  first  sexual 
assaults.  The  school  employees'  actions  amounted  to  a 
"cover-up,"  which  they  should  have  foreseen  would  cause 
the  mother  more  emotional  distress  than  informing  her  of 
the  incidents.  The  legal  standard  for  determining  liability 
for  infliction  of  emotional  distress  is  whether  "under  all  the 
circumstances  of  the  case,  the  ordinary  prudent  person 
should  reasonably  have  foreseen  such  injury."— Zf. 

COUNTY  COMMISSIONERS  MAY  NOT  ALLOCATE 
SCHOOL  FUNDS  BY  LINE  ITEMS  OR  ALLOCATE 
FUNDS  DIRECTLY  TO  INDIVIDUAL  SCHOOLS.  Un 

published  Attorney  General's  Opinion,  July  3,  1986. 
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Question:  May  the  board  of  county  commissioners 
direct  that  the  money  it  appropriates  to  the  county  board 
of  education  be  used  for  band  and  choral  needs?  If  the  school 
board  refuses  to  use  funds  in  this  way,  may  the  board  of  com- 
missioners appropriate  the  funds  directly  to  individual 
schools? 

Opinion:  The  board  of  county  commissioners  may  not 
direct  that  money  be  spent  for  the  band  and  chorus.  Under 
G.S.  115C-429  the  county  commissioners  have  the  power 
to  allocate  current  expense  funds  to  the  board  of  education 
in  a  lump  sum,  by  purpose,  or  by  function  (and  to  allocate 


capital  outlay  funds  in  a  lump  sum  or  by  project) .  They  are 
not  empowered  to  allocate  funds  by  budget  line  item.  Under 
the  uniform  budget  format  adopted  by  the  State  Board  of 
Education  and  the  Local  Government  Commission,  funds 
for  the  support  of  musical  programs  are  line  items.  Nor  may 
the  commissioners  bypass  the  board  of  education  and  allocate 
funds  directly  to  individual  schools.  Such  action  would 
violate  the  structure  established  by  the  North  Carolina  Con- 
stitution and  General  Statutes  for  operation  and  administra- 
tion of  the  public  schools.  I 


Drug  Testing  (continued  from  page  23) 


Finally,  an  employer  who  proposes  to  remove  an  em- 
ployee who  tests  positively  for  drug  use  must  be  aware  of 
the  employee's  due  process  rights,  both  before  and  after 
discharge.  The  United  States  Supreme  Court  has  ruled  that 
a  public  employee  with  a  property  interest  in  the  job  (that 
is,  a  continued  expectancy  of  employment)  may  be  dismissed, 
but  the  employee  must  be  given  notice  and  an  opportunity 
for  some  type  of  pretermination  hearing  "appropriate  to  the 
nature  of  the  case."'"  A  full  discussion  of  an  employee's  due 
process  rights  is  beyond  the  scope  of  this  article;  as  a 
minimum,  however,  these  rights  require  that  the  employee 


be  told  why  he  is  to  be  removed  and  given  an  opportunity 
to  respond. '' 

Conclusion 

Employers  should  use  care  in  establishing  drug-testing 
programs.  The  Constitution  does  allow  a  school  board  both 
to  test  an  employee  who  is  specifically  suspected  of  drug 
use  and  to  remove  the  employee  if  that  suspicion  is  con- 
firmed. What  is /!or  allowed,  however,  is  wholesale  testing 
and  dismissal  of  employees  without  regard  to  their  right  to 
be  free  from  unreasonable  searches.  ■ 


30.  Cleveland  Bd.  of  Educ.  v.  Loudermill.  470  U.S 84 

L.Ed.2d  494,  503  (1985).  quoting  Mullane  v.  Central  Hanover  Bank  and  Trust 
Co..  339  U.S.  306.  313,  (1950).  The  formality  and  nature  of  the  "hearing"  may 
vary  with  the  importance  of  the  interests  at  stake.  Board  of  Regents  v.  Roth,  408 
U.S.  564,  570-71  (1972). 


31.  For  a  full  discussion  of  the  subject,  see  Ennis,DMs/'TOceMBe^reaft<W/c 
Employee  Is  Dismissed:  Cleveland  Board  of  Education  v.  Loudermill,  17  School 
L.  Bull.  9  (Summer  1986). 
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